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Federal News

Federal Reserve Board Announces Final Rules Implementing New Disclosure Requirement Under the Truth in Lending Act. On August 16, the Federal Reserve Board (Board) announced final rules implementing a new disclosure requirement under a statutory amendment to the Truth in Lending Act (TILA).  The new rules require that consumers receive notice when their mortgage loan has been sold or transferred.  The requirement became effective in May 2009, upon enactment of the Helping Families Save Their Homes Act.  Pursuant to that Act, a purchaser or assignee that acquires a mortgage loan to provide the required disclosures in writing within 30 days.  The Board had previously published interim rules in November 2009, which were effective immediately, in order to provide compliance guidance to parties covered under the amendment.  Covered parties may continue to follow the interim rules until January 1, 2011, the mandatory compliance date for the final rules.  The Board also had provided an online publication for consumers titled, "What You Need to Know: New Rules for Mortgage Transfers," which explains what consumers can expect from their mortgage lenders regarding the new disclosure requirement.  For a copy of the press release, please see: http://www.federalreserve.gov/newsevents/press/bcreg/20100816c.htm.  

 

Federal Reserve Board Announces Final Rules Prohibiting Certain Loan Originator Compensation Practices. On August 16, the Federal Reserve Board (Board) announced final rules prohibiting three loan originator compensation practices in an effort to control and minimize unfair, abusive or deceptive lending practices.  First, the new rules prohibit loan originators from receiving compensation based on interest rates or points, thereby preventing originators from increasing their own compensation by raising consumers' loan costs.  Second, loan originators are prohibited from receiving compensation from a lender or another party if the originator already received compensation from the consumer, ensuring that consumers who agree to pay the originator directly do not also pay the originator indirectly through a higher interest rate.  Third, the new rules prohibit loan originators from directing or "steering" a consumer to accept a mortgage loan that is not in the consumer's interest in order to increase the originator's compensation.  Loan originators can continue to receive compensation that is based on a percentage of the loan amount.  The final rules apply to mortgage brokers and the companies that employ them, as well as mortgage loan officers employed by depository institutions and other lenders and are effective April 1, 2011.  For a copy of the press release, please see:

http://www.federalreserve.gov/newsevents/press/bcreg/20100816d.htm.      

Federal Reserve Board Issues Interim Rule on Closed-End Mortgage Disclosures. On August 16, the Federal Reserve Board (FRB) issued an interim Regulation Z (Truth in Lending Act) rule requiring lenders to disclose how borrowers' regular mortgage payments can change over time.  The rule implements certain provisions of the Mortgage Disclosure Improvement Act of 2008 (MDIA).  The rule requires lenders to disclose, in tabular format, (i) the initial interest rate and corresponding monthly payment, (ii) for adjustable-rate or step-rate loans, the maximum interest rate and payment that can occur during the first five years of the mortgage, and (iii) for adjustable-rate and step-rate loans, a "worst case" example showing the maximum rate and payment possible over the life of the loan.  The required interest rate and payment summary tables replace the payment schedule previously required as part of the Truth in Lending Act.  Lenders must also disclose the fact that consumers may not be able to avoid increased payments by refinancing.  The interim rule requires additional special disclosures for loans with negatively-amortizing payment options, introductory interest rates, interest-only payments, and balloon payments.  The interim rule is effective 30 days after publication in the Federal Register, but compliance is not mandatory until January 30, 2011.  Public comments on the rule are due 30 days after publication in the Federal Register. For a copy of the press release announcing the interim rule, please see:

http://www.federalreserve.gov/newsevents/press/bcreg/20100816b.htm.  For a copy of the interim rule, please see:

http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20100816b1.pdf. 

 

OTS Issues Guidance on Reverse Mortgage Products. On August 16, the Office of Thrift Supervision (OTS), in conjunction with the federal banking agencies and Federal Financial Institutions Examination Council, issued guidance addressing compliance and reputation risks surrounding reverse mortgages.  Key policy issues raised by the reverse mortgage guidance include consumer information and understanding, the existence and effectiveness of consumer counseling, conflicts of interest and abusive practices and third-party risk management.  Regarding consumer information and understanding, the guidance explains that institutions should take certain steps including: providing consumers with clear and balanced information about the relative benefits and risks of reverse mortgage products, at a time that will help them make informed decisions, and reviewing advertisements and other marketing materials to ensure that important information is disclosed clearly and prominently and that the material do not provide misleading information about product features, loan terms, or product risks, or about the borrower's obligations with respect to taxes, insurance, and home maintenance.  To promote effective consumer counseling, the guidance states that institutions should, among other things, require that consumers obtain counseling from a qualified independent counselor, and adopt policies that prohibits steering a consumer to any one particular counseling agency.  Finally, with regard to conflicts of interest and abusive practices, the guidance provides that institutions ensure that borrowers are not required to purchase any other financial or other product from the lender or broker in order to obtain a reverse mortgage, and that compensation policies guard against other inappropriate incentives for loan officers and third parties to make a loan or sell a product that may appear to be linked to the granting of a reverse mortgage.  In addition, the guidance discusses consumer protection laws and regulations applicable to both Home Equity Conversion Mortgages and proprietary reverse mortgage products including the Federal Trade Commission Act and the Truth in Lending Act. For a copy of the press release, please see: http://www.ots.treas.gov/_files/25362.pdf
Federal Reserve Board Proposes Enhanced Consumer Protections for Home Mortgage Transactions.  On August 16, the Federal Reserve Board (Board) announced proposed amendments to Regulation Z, the implementing regulation for the Truth In Lending Act, which would enhance consumer protections and disclosures for home mortgage transactions.  The proposal would (i) improve consumer disclosures for reverse mortgages and seek to ensure that reverse mortgage advertising is accurate and balanced, (ii) prohibit certain unfair practices in the sale of reverse mortgages, such as conditioning the sale of a reverse mortgage on the consumer's purchase of other financial or insurance products, (iii) improve disclosures explaining a consumer's right to rescind certain mortgage transactions, and (iv) require new disclosures when parties agree to modify the key terms of an existing closed-end mortgage loan.  The proposal would also amend certain rules pertaining to all mortgages by (i) allowing consumers to obtain a refund of fees if they withdraw a loan application within three days of receiving the disclosures and (ii) requiring that, if the consumer requests information about the owner of the loan, the servicer must provide the information within a reasonable time.  The proposal is the second phase of the Board's comprehensive review and update of mortgage lending rules, which commenced with the publication of two proposals in August 2009.  Comments on the proposal are due 90 days from publication in the Federal Register.  For a copy of the proposed rule, please see:

http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20100816e1.pdf; for a copy of the related press release, please see:

http://www.federalreserve.gov/newsevents/press/bcreg/20100816e.htm.   

FHFA Releases Notice of Proposed Guidance to Restrict GSEs from Investing in Mortgages with Private Transfer Fee Covenants. On August 12, the Federal Housing Finance Agency (FHFA) announced the release of a Notice of Proposed Guidance, which would restrict government-sponsored enterprises (GSEs) from investing in mortgages or securities containing private transfer fee covenants.  Private transfer fee covenants are contractual provisions attached to real property by private parties and require the payment of a transfer fee to a third-party each time that the property is resold.  The FHFA characterizes GSE investment in such properties as an unsafe and unsound practice that runs contrary to their public mission.  According to the FHFA, private transfer fee covenants may not be sufficiently disclosed and may have a detrimental effect on the housing markets by impeding the marketability and the valuation of affected properties and stifling the liquidity of mortgage-backed securities. For a copy of the press release, please see: http://www.fhfa.gov/webfiles/16480/PrivTransFeeGuidance081210.pdf
 

Obama Administration Announces Details on GSE, Housing Finance Reform Panel. On August 12, the Obama Administration announced a list of panelists and conference agenda for its August 17 Conference on the Future of Housing Finance. The panelists include individuals from the corporate, educational and public policy sectors. The event is part of a process that will result in the Obama Administration's housing finance reform proposal, which is expected, among other things, to propose a permanent status for Fannie Mae and Freddie Mac. The Administration has stated its intention to deliver a proposal to Congress by January 2011. For a copy of the press release, which includes the speakers and day's agenda, please see: http://www.ustreas.gov/press/releases/tg826.htm. 
Obama Administration Announces New HUD Foreclosure-Prevention Program. On August 11, the Obama Administration announced the "HUD Emergency Homeowners Loan Program," which will provide up to $50,000 in assistance for up to 24 months for homeowners facing foreclosure. To be eligible, (i) the borrower must be at least three months delinquent in payments and must be likely to resume payments within two years, (ii) the mortgage property must be the borrower's principal and solely-owned residence, and (iii) the borrower must have had a good payment history prior to experiencing a reduction of income. Additional details of the program will be announced in the coming weeks. The statement also announced increased assistance for the Hardest Hit Fund, which began in February 2010. For a copy of the press release, please see http://www.treas.gov/press/releases/tg823.htm. 
FDIC Adds New Divisions to Meet Obligations of Regulatory Reform Bill. On August 10, the FDIC unveiled two new divisions in anticipation of its enhanced obligations under the recently-enacted Dodd-Frank Wall Street Reform and Consumer Protection Act. First, the Office of Complex Financial Institutions (CFI) will be tasked with oversight and review of systemically significant institutions, including both bank holding companies with more than $100 billion in assets and non-bank financial companies identified by the Financial Stability Oversight Council as systemically significant. The CFI also will orchestrate the FDIC's authority to implement orderly liquidations of failed systemically significant institutions. Second, the Division of Depositor and Consumer Protection will enhance the FDIC's compliance examination and enforcement program, with a primary focus on consumer protection and fair lending compliance. Under the new legislation, the FDIC will be responsible for enforcing the consumer protection rules promulgated by the new Bureau of Consumer Financial Protection for banks with $10 billion or less in assets. To read the FDIC press release, please see: http://www.fdic.gov/news/news/press/2010/pr10184.html. 

Freddie Mac Announces Intention to Impose Consequences for Non-Compliance with Repurchase Requests. In its second quarter 10-Q filing with the U.S. Securities and Exchange Commission dated August 9, 2010, Freddie Mac warns that it may begin to impose consequences on its single-family seller/servicers that are not able to perform their repurchase obligations or that do not repurchase in a timely manner. Specifically, Freddie Mac stated, "we have begun to require certain seller/servicers to commit to plans for completing repurchases, with financial consequences or with stated remedies for non-compliance, as part of the annual renewals of our contracts with them." Freddie Mac notes that, as of June 30, 2010 and December 31, 2009, it had outstanding repurchase requests of approximately $5.6 billion and $3.8 billion, respectively. As of June 30, 2010 and December 31, 2009, approximately 24% and 20%, respectively, of those outstanding repurchase requests were outstanding more than 120 days. For a copy of Freddie Mac's 10-Q, please see:

http://www.sec.gov/Archives/edgar/data/1026214/000102621410000044/f71327e10vq.htm.
  

FTC Proposes Revisions to FCRA Notices. The Federal Trade Commission (FTC) issued proposed revisions to the notices that consumer reporting agencies provide to consumers, as well as to users and furnishers of consumer reports pursuant to the Fair Credit Reporting Act (FCRA).  These proposed revisions include changes to the consumer Summary of Rights - which informs consumers about how to obtain a free credit report and dispute inaccurate information in their credit report - such as (i) use of the term "credit report" rather than "consumer report" and (ii) the inclusion of information regarding the consumers right to dispute the accuracy of information in their credit reports directly with the furnisher (the direct-dispute rule) rather than only by filing a dispute with the credit reporting agency (CRA), a rule which took effect July 1, 2010 pursuant to the Fair Accurate Credit Transactions Act of 2003 (FACTA).  The proposed changes also include modifications to the User Notice and Furnisher Notice, which inform users and furnishers of their obligation to provide certain consumer protections.  The proposed new user notice addresses the upcoming risk-based pricing notice rule (effective January 1, 2011) as well as the existing address discrepancy and medical information rules.  The proposed new furnisher notice includes a discussion of certain and FACTA provisions, including the direct-dispute provision and the accuracy and integrity rule.  Comments on the proposal are due by September 21, 2010.  For a copy of the press release, please see:

http://www.ftc.gov/opa/2010/08/fcra.shtm
HUD Announces New Refinancing Program for "Underwater" Borrowers. On August 6, the U.S. Department of Housing and Urban Development announced details regarding the Federal Housing Administration (FHA) Short Refinance option, which provides a refinancing opportunity for responsible homeowners who are in negative equity positions. Beginning on September 7, 2010, FHA will offer eligible non-FHA borrowers the opportunity to refinance into a new FHA-insured mortgage. In order for a borrower to be eligible, (i) the existing first lien holder must write off at least ten percent of the unpaid principal, (ii) the borrower must be current on the mortgage to be refinanced and occupy the subject property, (iii) the borrower must meet standard FHA underwriting requirements and re-subordinate existing subordinated mortgages on the property, and (iv) the refinanced FHA-insured first lien must have a loan-to-value ratio of no more than 97.75%. Additional eligibility requirements are stated in HUD's mortgagee letter discussing the program, which is available at:

http://www.hud.gov/offices/adm/hudclips/letters/mortgagee/files/10-23ml.pdf. For a copy of the press release, please see:

http://portal.hud.gov/portal/page/portal/HUD/press/press_releases_media_advisories/2010/HUDNo.10-173. 
HUD Eliminates Unlimited Combined Loan-to-Value. On August 6, the U.S. Department of Housing and Urban Development (HUD) announced that the Federal Housing Administration (FHA) is eliminating the unlimited Combined Loan-to-Value (CLTV) as of September 7, 2010. Moving forward, with the exception of streamline refinance transactions, the combined amount of the FHA-insured first mortgage and any subordinate lien may not exceed the applicable FHA loan-to-value ratio and geographical maximum mortgage amount. For a copy of the mortgagee letter, please see: http://www.hud.gov/offices/adm/hudclips/letters/mortgagee/files/10-24ml.pdf. 
Treasury Deputy Secretary States Consumer Protection Issues, Reforming GSEs Among Top Priorities for Regulatory Reform. On August 5, Treasury Deputy Secretary Neal Wolin outlined four important areas for financial regulatory reform to be implemented by various federal agencies over the next several months. In the area of consumer protection, Deputy Secretary Wolin stated that disclosures will be simplified for credit cards, auto loans, and mortgages, new national underwriting standards for mortgages will be put in place. Deputy Secretary Wolin also highlighted reforming the GSEs and the housing finance system, reforming the derivatives market, and establishing new rules on capital restrictions for financial institutions as critical areas for reform moving forward. For a copy of the speech, please see:

http://www.financialstability.gov/latest/tg_08052010.html
Practice for Civil Enforcement Proceedings; Proposes Establishing Office of Ombudsman. On August 4, the Federal Housing Finance Agency (FHFA) announced a proposed rule implementing provisions of the Housing and Economic Recovery Act 2008 (HERA) relating to FHFA's civil enforcement powers and the Rules of Practice and Procedure for enforcement proceedings. The proposed rule would consolidate in FHFA the civil enforcement authority of the Office of Federal Housing Enterprise Oversight (OFHEO), formerly responsible for regulating the Federal National Mortgage Association and the Federal Home Loan Mortgage Corporation, and the Federal Housing Finance Board (Finance Board), formerly responsible for regulating the Federal Home Loan Banks. The proposed rule would replace procedures and related rules for administrative enforcement proceedings previously used by OFHEO and the Finance Board. The proposed rule would also implement stronger cease and desist and civil money penalty provisions contained in HERA. Finally, the proposed rule would delineate the process for the removal or suspension of individuals associated with regulated entities for specified grounds or for those who are charged with or convicted of a felony. Comments on the proposed rule are due 60 days following publication in the Federal Register. For a copy of the proposed rule, please see:

http://www.fhfa.gov/webfiles/16217/RulesPandPtoFR8410.pdf; for a copy of the press release, please see:

http://www.fhfa.gov/webfiles/16218/FedRegPR8410RulesPractProc.pdf. 

On August 5, FHFA proposed an additional regulation to establish within FHFA an Office of the Ombudsman, which would be responsible for considering complaints and appeals from entities regulated by FHFA, or from any person that has a business relationship with a regulated entity or the Office of Finance, for matters relating to the regulation and supervision of FHFA's regulated entities. Comments on this proposed rulemaking are also due 60 days following publication in the Federal Register. For a copy of the proposed rule, please see:

http://www.fhfa.gov/webfiles/16456/OmbudsmanNPR.pdf. 

Senate Passes Bill Authorizing an Increase in the Annual Mortgage Insurance Premiums on FHA Guaranteed Loans. On August 4, the U.S. Senate passed legislation (H.R. 5981) that would amend the National Housing Act to grant the Federal Housing Administration (FHA) the authority to raise annual mortgage insurance premiums on FHA guaranteed loans. Under the bill, the cap on mortgage insurance premiums for mortgages below 95% percent of value could be increased from .5% to 1.5% while the mortgage insurance premium on mortgages at or above 95% of value could be increased from .55% to 1.55%. President Obama is expected to sign the bill into law. For a copy of the bill, please see:

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h5981enr.txt.pdf.
VA Announces New Closing Cost Itemization Requirements. On July 30, the Department of Veterans Affairs (VA) announced that lenders of VA-guaranteed home loans are required to itemize seller, lender, mortgage broker, or real estate agent/broker credits and title service charges, and that these itemizations should conform to the VA's previous statement on origination fees. VA Circular 26-10-9. With regard to title services and lender's title insurance, lenders are now required to break out the charges shown on line 1101 of the HUD-1 Settlement Statement similarly to the charges on line 801 ("Our origination charge"). The itemizations must be attached to the HUD-1 and the itemization form may either be created by the lender or a standard form. The itemization requirement is mandatory for VA-guaranteed loan applications taken on or after October 1, 2010. For a copy of VA Circular 26-10-9, please see:

http://www.benefits.va.gov/homeloans/circulars/26_10_9.pdf and an addendum at:

http://www.benefits.va.gov/homeloans/circulars/26_10_9_change1.pdf. 

FDIC Sells Performing Loans from Failed Banks in Pilot Securitization. On July 30, the Federal Deposit Insurance Corporation (FDIC) announced that it had completed a sale of securities under a pilot securitization consisting of performing single-family mortgages held by several failed banks. The securitization program represents the first time during the financial crisis that the FDIC has sold assets as part of a securitization. Under the securitization program, the underlying securities were divided into three tranches: FDIC-guaranteed senior certificates that represented 85% of the capital structure, a mezzanine class of subordinated certificates, and an over collaterilization class, that together make up the remaining 15% of the capital structure. Any delinquent mortgages will be considered for loan modification consistent with the Home Affordable Modification Program or the FDIC loan modification program. To view the press release, please see http://www.fdic.gov/news/news/press/2010/pr10173.html. 

Federal Reserve Board Adjusts Fee-Based HOEPA Trigger to $592. On July 30, the Federal Reserve Board (FRB) announced its annual adjustment to the Home Ownership and Equity Protection Act (HOEPA) fee-based trigger. The new dollar amount for 2011-which is based on the annual percentage change reflected in the Consumer Price Index in effect on June 1, 2010-is $592. The adjustment becomes effective January 1, 2011. The adjustment does not affect the rules for "higher-priced mortgage loans" adopted by the FRB in July 2008; coverage of loans under those rules is determined using a rate-based trigger. For a copy of the press release, please see:

http://www.federalreserve.gov/newsevents/press/bcreg/20100730a.htm. 

FTC Issues Final Rule Regulating Debt Relief Services Practices. On July 29, the Federal Trade Commission (FTC) issued a final rule amending the Telemarketing Sales Rule (TSR) to address the telemarketing of debt relief services (e.g., credit counseling, debt settlement, and debt negotiation services). The final rule, among other things, prohibits for-profit companies that market debt relief services over the telephone from charging a fee prior to settling or reducing a consumer's unsecured debt (e.g., credit card debt). A fee can only be charged after the customer executes a written agreement that alters the terms of one of the consumer's debts (e.g., a settlement, a renegotiation, etc.) and the consumer has made at least one payment to the creditor under the agreement. The rule also establishes how fees should be collected, and allows providers to require that customers place funds into a "dedicated bank account" to be used for the provider's fees and for payment to creditors. These provisions of the rule become effective October 27, 2010. 
The rule also (i) requires several debt relief-specific disclosures to consumers (e.g., the amount of time necessary to achieve the represented results and the amount of savings needed before the settlement of the debt), (ii) prohibits specific misrepresentations as to material aspects of relief services (e.g., the company's success rate), and (iii) extends the TSR to cover calls made by consumers to debt relief service companies in response to advertising. These provisions of the rule become effective September 27, 2010. For a copy of the Federal Register notice, please see:

http://www.ftc.gov/os/2010/07/R411001finalrule.pdf. 

FTC Settles Charges Against "Foreclosure Rescue Services" Company. On July 29, the Federal Trade Commission (FTC) announced that Home Assure LLC, a company that purportedly offered "foreclosure rescue services" to homeowners, will pay $2.4 million to settle charges of various deceptive acts. According to the FTC's charges, the company did little or nothing to help consumers avoid foreclosure, collected up-front fees, and falsely claimed that it maintained favorable relationships with lenders that would enable it to obtain foreclosure relief and had successfully helped thousands of consumers avoid foreclosure. The FTC further charged that the company frequently refused to pay refunds on its inadequate services. The settlement, in addition to requiring the $2.4 million payment, bans the company from selling mortgage loan modification and foreclosure relief services in the future. For a copy of the press release, please see: http://www.ftc.gov/opa/2010/07/homeassure.shtm. For more information, please see: http://www.ftc.gov/os/caselist/0823192/index.shtm. 
Federal Agencies Issue Final SAFE Act Rules; Letter Urges HUD to Issue SAFE Act Guidance. On July 28, federal agencies issued final rules regarding the registration of employees who act as mortgage loan originators (MLOs) at banks, savings associations, Farm Credit System institutions, credit unions, and certain of their subsidiaries (collectively, Banking Institutions), as required by the Secure and Fair Enforcement for Mortgage Licensing Act of 2008 (SAFE Act). The final rule was issued by the Office of the Comptroller of the Currency, Board of Governors of the Federal Reserve System, Federal Deposit Insurance Corporation, Office of Thrift Supervision, Farm Credit Administration, and National Credit Union Administration (the Federal Agencies). The SAFE Act requires MLOs employed by Banking Institutions to register with the Nationwide Mortgage Licensing System and Registry (NMLS&R). The Federal Agencies' final rule generally defines an MLO as an individual who (i) takes a residential mortgage loan application and (ii) offers or negotiates terms of a residential mortgage loan for compensation or gain. Notably, this definition of is more narrow than the definition of an MLO contained in the Dodd-Frank Wall Street Reform and Consumer Protection Act. The final rule excludes from its registration requirement both individuals engaged in mortgage loan modifications and assumptions as well as individuals who service mortgage loans, provided that such individuals do not also originate new loans. 
The final rule will be effective October 1, 2010; however, the Federal Agencies do not expect that the NMLS&R will be ready to accept MLO registration applications before January 28, 2011. MLO employees of Banking Institutions will have 180 days to register and obtain unique identifiers after the NMLS&R begins accepting MLO applications. For a copy of the final rule, please see:

http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20100728a1.pdf. 
Additionally, on July 22, Representatives Barney Frank (D-MA) and Spencer Bachus (R-AL), the Chairman and Ranking Member of the House Financial Services Committee, issued a letter to the Secretary of the U.S. Department of Housing and Urban Development (HUD) urging HUD to issue guidance to states regarding implementation of the SAFE Act. The letter also urges HUD to provide guidance addressing the concerns of manufactured housing retailers and advocates a de minimis standard for registration and license requirements under the SAFE Act. For a copy of the letter, please see: http://www.buckleysandler.com/Frank_July_22.pdf. 

Fannie Mae Instructs Seller/Servicers to Notify Mortgage Insurers to Provide Information to Fannie Mae on Request. On July 27, Fannie Mae issued Announcement SVC-2010-09, which instructs seller/servicers to notify mortgage insurers in writing that they are required to, upon request, provide Fannie Mae with any information, data, or materials relating to mortgage loans owned or guaranteed now, or in the future by Fannie Mae. Seller/servicers must comply with this requirement by October 1, 2010. Henceforth the notification must be provided by seller/servicers to mortgage insurers at the outset of their business relationship. Fannie Mae also announced that it is in the process of developing a web service capable of validating mortgage insurance coverage data with the mortgage insurer prior to delivery. Once operational, mortgage loans will be ineligible for delivery until the coverage data has been validated. Until such time, Fannie Mae will instruct the seller/servicer to either confirm or change the submitted data if there is a difference in the data provided by a mortgage servicer and a seller/servicer. For a copy of the announcement, please see:

https://www.efanniemae.com/sf/guides/ssg/annltrs/pdf/2010/svc1009.pdf. 

HUD's Mortgagee Review Board Publishes Notice Documenting Hundreds of Administrative Actions Against FHA-Approved Lenders. On July 26, the U.S. Department of Housing and Urban Development (HUD) issued a notice in the Federal Register describing administrative actions taken by its Mortgagee Review Board (MRB) from July 10, 2008 through March 18, 2010 against FHA-approved lenders who failed to meet certain HUD requirements. The notice lists the following: 
· 32 actions against lenders that resulted in one or more of the following: civil money penalty; withdrawal of FHA approval; suspension, probation; reprimand; and entry into a settlement agreement; 

· 905 lenders that were suspended for a year because they failed to meet the requirements for annual recertification; and 

· 147 lenders that were required to pay a $3,500 penalty for failing to timely meet the requirements for annual recertification. 
HUD separately revealed that, thus far in 2010, the MRB has issued nearly 1,500 administrative sanctions against lenders, including reprimands, probations, suspensions, withdrawals of approval, and civil money penalties. For a copy of the Federal Register notice, please see http://edocket.access.gpo.gov/2010/pdf/2010-18156.pdf; for a copy of HUD's press release, please see:

http://portal.hud.gov/portal/page/portal/HUD/press/press_releases_media_advisories/2010/HUDNo.10-162. 

FTC Settles Charges Against Marketers of Mortgage Relief Services. On July 26, the Federal Trade Commission (FTC) announced settlements of three actions against marketers of mortgage relief services, requiring the payment of a total of $23 million. In all three actions, the FTC charged that the marketers had obtained up-front fees by falsely promising consumers that they could obtain mortgage loan modifications or prevent foreclosure. In most cases, the marketers failed to obtain any loan modifications for the consumers, and some consumers lost their homes while waiting for the promised results. The defendants in all three actions are permanently banned from, among other activities, selling mortgage modification or foreclosure relief services. For a copy of the press release, please see: http://www.ftc.gov/opa/2010/07/lmshope.shtm. For more information, please see: http://www.ftc.gov/os/caselist/0923070/index.shtm. 

FTC Warns Credit Report Providers About Their Disclosures.  On July 22, the Federal Trade Commission (FTC) issued a warning to the operators of eighteen Internet websites offering free credit reports that they must clearly disclose the availability of free, government-sponsored credit reports under federal law, or face prosecution.  The warning follows the FTC's recently amended Free Credit Reports Rule, effective as of April 2, 2010, which requires credit report providers to make certain disclosures to help consumers distinguish between ads for free credit reports that allegedly frequently require the purchase of credit monitoring or other services, and the federally mandated credit reports available at annualcreditreport.com or 877-322-8228 that do not require the purchase of additional services.  Failure to make the requisite disclosures exposes violators to legal action that can result in penalties of up to $3,500 per violation.  For a copy of the FTC press release, please see:

http://www.ftc.gov/opa/2010/07/freecredit.shtm.  For a copy of the applicable Federal Register regulation, please see: http://www.ftc.gov/os/2010/02/100223facta.pdf.

President Signs Financial Regulatory Reform Into Law.  On July 21, President Obama signed into law H.R. 4173, the Dodd-Frank Wall Street Reform and Consumer Protection Act (the Law).  That passage completes the realization of a major overhaul of financial regulation, including a profound change to consumer financial services regulation.  The final legislation includes all of the various pieces of the regulatory reform package initially presented to Congress by the Obama Administration over a year ago.  Two titles in particular, Title X, which creates the Bureau of Consumer Financial Protection (BCFP), and Title XIV, which implements the Mortgage Reform and Anti-Predatory Lending Act, will have far-reaching effects on institutions engaged in consumer financial services.  Aside from these two titles, the Law will enhance and overhaul the regulatory structure applicable to numerous different aspects of the financial system, including thrifts, industrial loan companies, and other non-bank banks, over-the-counter derivatives, securities brokers and dealers and other securities intermediaries, and rating agencies.  The Law also creates a new structure to monitor and regulate systemic risk issues, including entities considered "too big to fail."  For a summary of the major aspects of each title of the Law, with a primary focus on the titles addressing the BCFP and mortgage reform, and including lists of the various studies required by the Law, see the attached “Regulatory Restructuring Report” issued by BuckleySandler.
 

FDIC Deposit Insurance Permanently Raised to $250,000 Per Depositor.  On July 21, the enactment of the Dodd-Frank Wall Street Reform and Consumer Protection Act permanently raised to $250,000 the standard maximum deposit insurance amount insured by the Federal Deposit Insurance Corporation (FDIC) per depositor, per insured depository institution for each account ownership category.  The insurance amount had temporarily been at that level since October 3, 2008, but it was set to revert to its prior level of $100,000 on January 1, 2014.  The FDIC encourages insured depository institutions to update their signs, which it provides free of charge at https://vcart.velocitypayment.com/fdic/, in order to reflect the permanent increase.  For a copy of the press release, please see:

http://www.fdic.gov/news/news/press/2010/pr10161.html.  For a copy of the Financial Institution Letter, please see:

http://www.fdic.gov/news/news/financial/2010/fil10040.html.

HUD Announces Intent to Investigate Mortgage Lenders For Discrimination.  On July 21, the U.S. Department of Housing and Urban Development (HUD) announced that it will begin several investigations to determine whether certain mortgage lenders illegally denied families mortgages because the mother is pregnant or a family member is experiencing a short-term disability.  The announcement was triggered by a New York Times report suggesting that some lenders may be denying credit to borrowers because of a pregnancy or maternity leave, in violation of the Fair Housing Act.  HUD's Federal Housing Administration requires its approved lenders to review a borrower's income to determine whether the borrower can reasonably be expected to continue paying their mortgage for the first three years of the loan, but lenders cannot inquire into a borrower's future maternity leave or discriminate against borrowers on the basis of a pregnancy or short-term disability if the borrower demonstrates that he or she intends to return to work and can otherwise continue to meet the income requirements to qualify for the loan.  The investigations will be directed by HUD's Office of Fair Housing and Equal Opportunity.  For a copy of the press release, please see:

http://portal.hud.gov/portal/page/portal/HUD/press/press_releases_media_advisories/2010/HUDNo.10-158.

HUD Issues Notice and Requests Comment on Initiatives to Manage Risk and Increase Capital Reserves. On July 15, the Department of Housing and Urban Development (HUD) issued a notice and request for comments on new guidelines designed to bolster the Federal Housing Administration (FHA) Mutual Mortgage Insurance Fund, which recent economic conditions have threatened. These new guidelines would effect three significant changes. First, they would reduce the permissible amount of seller concessions to 3% of the lesser of a home's sales price or appraised value. Seller concessions exceeding 3% would trigger a dollar-for-dollar reduction in the sales price for purposes of calculating the maximum FHA loan amount. Second, they would require FHA borrowers to have a credit score of at least 500 and limit the maximum loan-to-value ratio to 90% for borrowers with a credit score below 580, with a temporary exemption available to certain borrowers seeking to refinance. Third, they would impose new limits on manually underwritten loans. Under the proposal, FHA would no longer accept manually underwritten loans with a housing ratio above 31%, a debt-to-income ratio above 43%, or cash reserves of less than one month's principal, interest, tax, and insurance payments, with certain exceptions for borrowers with a credit score of 620 or higher. HUD welcomes comments on the guidelines through August 16, 2010. For a copy of the Federal Register notice, please see http://edocket.access.gpo.gov/2010/pdf/2010-17326.pdf.  

Revised FAQs on HAMP Supplemental Directives Available. On July 15, a revised Frequently Asked Questions (FAQs) document, directed at servicers participating in the Home Affordable Modification Program (HAMP), was released to clarify existing Supplemental Directives issued for HAMP.  For a copy of the revised FAQs, please see: 

https://www.hmpadmin.com/portal/docs/hamp_servicer/hampfaqs.pdf. 
FHFA Issues 64 Subpoenas for Documents Related to Private-label Mortgage-backed Securities. On July 12, the Federal Housing Finance Agency (FHFA), acting in its capacity as the conservator of Fannie Mae and Freddie Mac, announced that it had issued 64 subpoenas to trustees and servicers holding or controlling documentation pertaining to private-label mortgage-backed securities (PLS) in which Fannie Mae and Freddie Mac invested. The subpoenas seek the contents of loan files, including loan applications, appraisals, and other documents used in the underwriting process, which secure the PLS. The FHFA indicated that it will analyze these documents to assess whether PLS counterparties made misrepresentations, breached warranties, or committed other acts or omissions that would require repurchase of loans underlying the PLS or other appropriate remedies. The FHFA characterized this matter as a "financial inquiry" and stated that it was premature to speculate as to whether it would bring lawsuits based on the information obtained. The FHFA also indicated that it may expand its inquiry beyond the scope of the present subpoenas. The subpoenaed parties have 30 days from receipt of the subpoena to produce all applicable documents. For a copy of the press release, please see:

http://www.fhfa.gov/webfiles/15935/PLS_subpoena_final__7_12_10.pdf.
FTC Issues Report on Debt Collection Litigation and Arbitration Reform. On July 12, the Federal Trade Commission issued a press release announcing the publication of new report which recommends significant litigation and arbitration reforms to improve efficiency and consumer fairness in the systems used for resolving consumer debt collection disputes. Specific issues addressed by the report titled "Repairing a Broken System: Protecting Consumers in Debt Collection Litigation and Arbitration" include decreasing the prevalence of default judgments, ensuring sufficient evidence of indebtedness before a suit is filed, eliminating bias and/or the appearance of bias against consumers in arbitration, and increasing the transparency and affordability of the arbitration process. For a copy of the press release, please see: http://www.ftc.gov/opa/2010/07/debtcollect.shtm. For a copy of the report, please see: http://www.ftc.gov/os/2010/07/debtcollectionreport.pdf. 
 

Fannie Mae Clarifies Appraisal Policy. On June 30, Fannie Mae issued Announcement SEL-2010-09, which addresses appraisal-related policies. Most notably, the announcement states that while the Uniform Standards of Professional Appraisal Practice allows an appraiser with insufficient knowledge and experience to accept an appraisal under certain conditions, Fannie Mae requires lenders to only use appraisers who have "appropriate knowledge and experience." The announcement also clarifies that the Home Valuation Code of Conduct (HVCC) does not prohibit any employee of the lender (or an authorized third party) from requesting that an appraiser explain or provide additional information regarding factual errors in an appraisal report. However, the HVCC prohibits any substantive communication with an appraiser or appraisal management company regarding a home valuation by individuals (i) involved in loan production, (ii) compensated by commissions for the successful completion of a loan, or (iii) who ultimately report to any officer of the lender not independent of the loan production staff and process. The announcement also states new policy requirements and clarifications pertaining to existing lender requirements for appraisals. For a copy of the announcement, please see:

https://www.efanniemae.com/sf/guides/ssg/annltrs/pdf/2010/sel1009.pdf. 

Fannie Mae Announces Changes to Servicing Guide. On June 25, Fannie Mae announced several changes to its Servicing Guide in Announcement SVC-2010-08. The announced changes to the Servicing Guide affect Section 602.02 of the Guide, which applies to the modification of conventional mortgage loans. The changes address (i) borrowers' financial information, (ii) executing a modification agreement, (iii) the reclassification or removal of MBS mortgage loans prior to the effective date of modification, (iv) redefault, (v) escrow accounts, and (vi) reporting to Fannie Mae. For a copy of the announcement, please see:

https://www.efanniemae.com/sf/guides/ssg/annltrs/pdf/2010/svc1008.pdf. 

HUD Issues Interpretive Rule Pertaining to Compensation Arrangements Between Home Warranty Companies and Real Estate Brokers, Agents. On June 25, the U.S. Department of Housing and Urban Development (HUD) published in the Federal Register an interpretive rule discussing whether compensation paid by home warranty companies (HWCs) to real estate brokers and agents violates the anti-kickback provisions of Section 8 of the Real Estate Settlement Procedures Act (RESPA). According to the interpretive rule, HUD will first determine whether the compensation is (i) contingent on an arrangement that prohibits the real estate broker or agent from performing services for other HWCs (this may be evidenced by a real estate broker or agent being compensated for performing HWC services for only one company), and (ii) based on, or is adjusted to reflect, the number of transactions referred by the real estate broker or agent. The interpretive rule also clarifies HUD's method of determining whether services were "actually performed" by the real estate broker or agent and whether the compensation is "reasonably related" to the value of the service provided. Public comments may be submitted by July 26, 2010; however, the interpretive rule is currently effective. For a copy of the Federal Register notice, please see: http://www.gpo.gov/fdsys/pkg/FR-2010-06-25/pdf/2010-15355.pdf. 
Fannie Mae Announces Seven-Year Waiting Period for Certain Defaulting Borrowers. On June 23, Fannie Mae announced that defaulting borrowers who had the capacity to pay off their mortgages or did not complete a workout alternative in good faith will be ineligible for a new Fannie Mae-backed mortgage loan for a seven-year period. The period begins on the date of foreclosure, and the period may be shortened for certain borrowers who have extenuating circumstances. Fannie Mae also announced that, beginning next month, it will instruct servicers to monitor delinquent loans facing foreclosure and put forth recommendations for cases that warrant the pursuit of deficiency judgments. For a copy of the press release, please see:

http://www.fanniemae.com/newsreleases/2010/5071.jhtml?p=Media&s=News+Releases. For a copy of the announcement, please see:

https://www.efanniemae.com/sf/guides/ssg/annltrs/pdf/2010/sel1008.pdf.
Assistant Attorney General Perez Promises "Vigorous Enforcement" on Fair Lending. On June 23, Assistant U.S. Attorney General Thomas Perez delivered a speech at the Brookings Institution in which he promised "vigorous enforcement and clear regulation" on fair lending issues. Assistant Attorney General Perez, citing numerous recent studies, stated that "while the foreclosure crisis has touched so many communities across America, communities of color have been hit particularly hard, and have suffered greater consequences." The speech touted numerous Obama administration efforts to prevent unfair lending, including funding through the U.S. Department of Housing and Urban Development's Neighborhood Stabilization Program, the establishment of the Financial Fraud Enforcement Task Force, and the creation of the Fair Lending Unit within the Department of Justice. According to Assistant Attorney General Perez, the Fair Lending Unit currently has 50 matters open, including 18 investigations, addressing issues such as discrimination in underwriting, redlining, reverse redlining, steering minority borrowers into less favorable loans, and gender, marital status, or age discrimination in lending. The speech noted that the goal of Fair Lending Unit litigation is to "make people and communities whole" by, among other things, requiring lenders to provide equal access to credit, repairing borrowers' credit scores, and demanding that lenders invest in communities. For the full text of the speech, please see http://www.justice.gov/crt/opa/pr/speeches/2010/crt-speech-100623.html. 

Center for Responsible Lending Releases Report on Demographics of Foreclosures. On June 18, the Center for Responsible Lending (CRL) released a report estimating the total number of completed foreclosures across the country, as well as foreclosure rates for racial and ethnic groups. Relying on government and industry data, CRL estimates that 2.5 million foreclosures were completed from 2007-2009. According to the report, of these foreclosures, African-American and Latino families were disproportionately affected relative to their share of mortgage originations, even when controlling for patterns in income differences (8% of both groups, compared to 4.5% of non-Hispanic whites, lost their homes to foreclosure). Based on CRL's review of Mortgage Bankers Association National Delinquency Survey data, which tracks the number of mortgages in the foreclosure process, and from the number of borrowers who are behind on two or more payments, the report estimates that 5.7 million homes are at imminent risk of foreclosure. Of these 5.7 million homes, the report finds that non-Hispanic whites represent the majority of at-risk borrowers; however, African-American and Latino borrowers are more likely to be at imminent risk of foreclosure (21.6% and 21.4%, respectively) than non-Hispanic white borrowers (14.8%). For a copy of the report, please see:

http://www.responsiblelending.org/mortgage-lending/research-analysis/foreclosures-by-race-and-ethnicity.pdf. 

Fannie Mae Announces Changes to Servicing Guide. Fannie Mae recently announced several changes to its Servicing Guide in Announcement SVC-2010-06. The announcement requires (i) quality assurance program and training for default-related activities, (ii) written policies regarding inbound calls for customer service, collections, and foreclosure prevention, and (iii) the use of manned calls for outbound calls related to collections, workout solicitations, and follow-up (i.e., automated calls are insufficient for these activities). Servicers must implement these changes no later than January 1, 2011. Before that date, servicers must use "diligent efforts" to implement the changes; Fannie Mae may also direct servicers to comply with the changes at an earlier date. The announcement also notes several revisions to the Servicing Guide that became effective as of April 28, 2010, including (i) guidelines concerning the timing and types of letters and notices that must be sent to borrowers (e.g., payment reminders, foreclosure prevention solicitations, etc.), (ii) the methods and timing of the methods that servicers must use for contacting borrowers, (iii) procedures that must be followed prior to referral to foreclosure or sale of the property (e.g., alerting borrowers of payment changes resulting from adjustable-rate mortgage resets), and (iv) requirements pertaining to bankruptcy proceeding issues (e.g., promptly notifying Fannie Mae of borrower attempts to "cramdown" a Fannie Mae mortgage loan). For a copy of the announcement, please see https://www.efanniemae.com/sf/guides/ssg/annltrs/pdf/2010/svc1006.pdf. For a copy of the revised Servicing Guide sections, please see:

https://www.efanniemae.com/sf/guides/ssg/svcg/svc042810.pdf. 

State News
Rhode Island Amends Pre-Foreclosure Notice Regulation. On August 26, amendments to Banking Regulation 5 ("Regulation 5") of Rhode Island will take effect. Regulation 5 governs pre-foreclosure notices to individual consumer mortgagors of residential real estate and describes the pre-foreclosure procedures to be followed by a mortgagee. By its amendments, the Rhode Island Department of Business Regulation (the "Department") has made the following changes to Regulation 5. First, the Department revised Form 34-27-3.1, which is the Notice provided to consumers to inform them of the protections afforded to them under the Rhode Island Mortgage Foreclosure and Sale Act. Previously a mortgagee had to provide a list of HUD-approved mortgage counseling agencies to the mortgagor.  With the amendment, a mortgagee is no longer required to provide the actual list of HUD-approved mortgage counseling agencies, except that upon the consumer's request, the mortgagee contact must provide a "hard copy" of the list within five (5) business days. Second, the mortgagee is no longer required to provide individual contact information to the mortgagee and the mortgagee may use a dedicated customer service group, as long as the consumer may obtain the required information from the contact given. Third, although the mortgagee may use a "substantially similar" form of notice, the mortgagee may only put the notice on its own letterhead or insert a logo, and may add information required by federal law, such as Fair Debt Collection Practices Act or Fair Credit Reporting Acts notices. The wording, font, or information required by the Notice may not be altered by the mortgagee. For a copy of the regulation, please see http://www.dbr.state.ri.us/documents/rules/banking_securities/Regulation5.pdf
New York Enacts Law Addressing Telemarketing Abuses and Regulates Robo-Calls.  On August 13, New York Governor David Paterson signed into law A. 8839 which updates the state's telemarketing laws by, among other things, restricting the hours telemarketers can call state residents and by applying the federal Do Not Call Registry to robo-calls.  Specifically, the bill: (1) restricts, absent expressed consent, unsolicited telemarketing calls to the hours of 8 a.m. to 9 p.m.; (2) requires telemarketers at the outset of a call to disclose their identity and the nature of good or services they are selling; (3) amends New York's existing Do Not Call registry law to include robo-calls and prohibits robo-calls to customers on the federal Do Not Call registry; and (4) gives the state's Consumer Protection Board subpoena power with regard to telemarketing violations.  The new law takes effect on December 11, 2010.  For a copy of A. 8839, please see:

http://assembly.state.ny.us/leg/?default_fld=&bn=A08839%09%09&Summary=Y&Text=Y.
New York State Banking Department Adopts New Regulations to Regulate Mortgage Servicers. On August 10, the New York State Banking Department adopted regulations (Part 419 of the New York State Banking Department Superintendent's Regulations) pertaining to mortgage loan servicers. Among other things, the regulations: 

· Require servicers to pursue appropriate loss mitigation efforts with homeowners to avoid preventable foreclosures and establish standards for the handling of such efforts; 

· Require servicers to make quarterly reports to the New York State Banking Department; 

· Impose certain duties on servicers, such as instituting a duty of fair dealing, requiring the prompt crediting of payments, limiting the amount of late fees that can be charged, and prohibiting servicers from placing insurance on mortgaged property without a borrower's knowledge; and 

· Require servicers to create procedures to respond to borrower inquiries and complaints in a prompt and appropriate manner, clearly disclose payments made on taxes and insurance premiums, and provide borrowers with clear and accurate communications on their accounts. 

The regulations become effective October 1, 2010. For a copy of the regulations, please see: http://www.banking.state.ny.us/legal/ar419tx.htm. 
Massachusetts Regulator Issues 43 Cease-And-Desist Orders to Mortgage Loan Originators in Violation of Massachusetts SAFE Act Law. On August 9, the Massachusetts Division of Banks announced the issuance of 43 temporary cease-and-desist orders against licensed mortgage loan originators in Massachusetts for failing to meet requirements for licensure under Massachusetts' Secure and Fair Enforcement for Mortgage Licensing Act (SAFE Act) compliance law. Under the law, mortgage loan originators licensed after July 31, 2009 had until July 31, 2010 to meet the new licensing requirements, while mortgage loan originators licensed prior to July 31, 2009 must pass the required state and national test by October 31, 2010 and must submit fingerprints for a national criminal background check by December 31, 2010. For a copy of the press release, please see: http://www.buckleysandler.com/Mass_OCABR_08-10.pdf. 
Massachusetts Enacts Law Delaying Foreclosures, Restricting Evictions, Implementing Reverse Mortgage Counseling. On August 7, Massachusetts Governor Deval Patrick signed into law S.B. 2407, "An Act To Stabilize Massachusetts Neighborhoods" (the Act). Under the Act, before a creditor may foreclose on a residential mortgage, it must provide the borrower 150 days to cure any default, unless the creditor can certify that (i) it met with borrower in a good faith attempt to resolve the issue, or (ii) the borrower did not respond to the creditor's written communications within 60 days. If the creditor can make either certification, then the cure period is reduced to 90 days. Additionally, the Act requires reverse mortgage loan applicants to receive in-person counseling if the applicant's income is less than 50% of the area median income and the applicant has less than $120,000 in assets (excluding the home). Finally, the Act prohibits creditors who have recently foreclosed on a residential property from evicting tenants without just cause, as defined by the Act, unless the creditor executes a binding purchase and sale agreement with a bona fide third party who will purchase the property. For a copy of the Act, please see:

http://www.mass.gov/legis/bills/senate/186/st02pdf/st02407.pdf. 

New Jersey Orders Use of State-Specific Settlement Disclosure Form. On August 2, the Commissioner of the New Jersey Department of Banking and Insurance (the Department), issued Bulletin 10-17, which provides guidance on how mortgage lending entities should comply with both amended federal regulations governing Good Faith Estimate (GFE) and HUD-1/HUD-1A Settlement Statements and New Jersey's settlement disclosure requirements which require broader disclosures than included in the amended federal forms.  New Jersey regulations currently permit lenders to rely on U.S. Department of Housing and Urban Development (HUD) disclosure forms to meet New Jersey disclosure requirements provided lenders also disclose whether certain settlement service fees are refundable, and how to receive such a refund.  The newly amended HUD forms, however, provide less information regarding broker and banker fees than New Jersey requires, and lenders are forbidden by HUD from modifying the HUD forms to meet state disclosure requirements.  According to Bulletin 10-17, until the Department revises its regulations the Department will no longer permit lenders to rely on the HUD disclosure forms to meet New Jersey disclosure requirements.  Instead, lenders must create a "New Jersey Disclosures Form" which lists all applicable origination and settlement fees referenced in N.J.A.C. 3:1-16.2, totaled by category and matching the amounts listed on the GFE, and identifying which fees are refundable and the terms and conditions for such refund.  Lenders cannot attach the New Jersey form to any HUD form, nor refer to the New Jersey form as a supplement or addendum to a HUD form.  New Jersey Disclosure Forms must be signed, dated, and maintained in the licensee's mortgage files.  For a copy of the Bulletin, please see:

http://njintouch.state.nj.us/dobi/bulletins/blt10_17.pdf. 

New Jersey Extends Expiration Date of Mortgage Licenses. On July 26, Thomas Considine, Commissioner of the New Jersey Department of Banking and Insurance, issued an order stating that because of delays in processing applications for licenses under the New Jersey Residential Mortgage Lending Act (RMLA) (New Jersey's Secure and Fair Enforcement for Mortgage Licensing Act compliance law), the expiration date of the licenses and registrations of all individuals and business entities licensed or registered under prior New Jersey law would be extended to October 31, 2010 for individuals and entities that had applied for licensure under the RMLA by July 31, 2010. For a copy of the order, please see http://www.buckleysandler.com/NJDOBI_07_10.pdf. 
Illinois Passes Law Requiring Courts to Set Aside Certain Judicial Sales Related to HAMP. On July 23, Illinois Governor Pat Quinn signed HB5735, a bill requiring courts to set aside judicial sales of real estate under certain circumstances. Under the law, if a mortgagor can prove prior to confirmation of the sale that he or she had applied for assistance under the Home Affordable Modification Program (HAMP), and that the judicial sale materially violated HAMP's procedural requirements, then the court must set the sale aside. The bill is effective immediately. For a copy of the bill, please see: http://www.ilga.gov/legislation/publicacts/96/PDF/096-1245.pdf. 
Illinois Regulator Revokes Residential Mortgage Lender License Due to High Rate of Defaults, Foreclosures on FHA Loans. On July 19, the Illinois Department of Financial and Professional Regulation (Illinois DFPR) revoked the mortgage lender license of Tamayo Financial Services, Inc. (TFSI) and assessed a $100,000 fine against the company. The order was issued in response to an investigation by the Illinois DFPR's Mortgage Fraud Task Force, which found that TFSI had default and claims rates on FHA loans nearly three times the national rate. The Illinois DFPR found that TFSI failed to verify borrowers' reasonable ability to repay loans, and that some of its borrowers had debt-to-income ratios well above 50%. According to the order, TFSI also permitted borrowers to sign disclosure forms that were blank, failed to report requests for loan repurchases, and failed to report its loan modification activities. For more information, please see: http://www.idfpr.com/newsrls/07192010TamayoPressRelease.asp. 

Illinois Law Enacted to Further Protect Seniors from Financial Exploitation.  On July 17, Illinois passed a law enhancing the obligations of financial institutions to identify and report the financial exploitation of seniors.  Under the new law, the state must develop training standards to be used by employees of financial institutions who have direct contact with customers.  The employees will be trained how to identify and report financial exploitation.  Compliance with the training standards will be part of the Illinois Department of Financial and Professional Regulation's bank examination checklist, which will then submit a compliance report to the Illinois Department on Aging twice a year.  The law becomes effective immediately.  For a copy of the press release, please see http://www.illinois.gov/PressReleases/ShowPressRelease.cfm?SubjectID=3&RecNum=8645.

California Department of Corporations Reminds Mortgage Loan Originator Applicants of July 31 Application Deadline. On July 7, the California Department of Corporations issued a letter reminding mortgage loan originator (MLO) applicants that MLO applications must be completed and approved by July 31, 2010. MLOs that have not been approved by this date must cease MLO activities until receiving license approval. For a copy of the letter, please see:

http://www.corp.ca.gov/FSD/MLO/pdf/MLO_PendingApplications.pdf. 

New York Attorney General Issues Cease-and-Desist Letters to Mortgage Rescue Companies. On June 28, New York Attorney General Andrew Cuomo announced that a total of 213 mortgage rescue companies have been issued cease-and-desist letters to cease allegedly misleading and illegal conduct in connection with foreclosure relief services. Specifically, the cease-and-desist letters pertain to alleged practices including (i) charging up-front fees for consulting services, (ii) failing to enter into written contracts with homeowners containing proper disclosures, (iii) failing to allow homeowners to cancel their contract, without penalty, within five business days and failing to disclose this right, (iv) using deceptive and misleading advertising practices (e.g., false guarantees regarding success rates), and (v) using advertisements falsely implying an affiliation with the government (or a government-sponsored program). For a copy of the press release, please see: http://www.ag.ny.gov/media_center/2010/june/june28a_10.html. 
Louisiana Passes Law Regulating Reverse Mortgages. On June 21, Governor Bobby Jindal signed into law H.B. 1468, which provides for the regulation of reverse mortgage lending. Specifically, the law: 

· Requires upfront disclosure of any mortgage that secures a reverse mortgage loan; 

· Prohibits prepayment penalties and specifies when a reverse mortgage loan may become due and payable; 

· Prohibits a lender from requiring a borrower to purchase an annuity, an investment, or long-term care insurance before the closing date or expiration of the borrower's right to rescind; 

· Requires the lender to send the applicant a commitment letter outlining the loan terms and providing notice of the right to rescind seven days prior to closing; and 

· Requires reverse mortgage lenders to provide a list of at least five nonprofit, government-approved, counseling agencies to applicants. Lenders cannot approve a loan without obtaining certification that the applicant has received counseling. The counseling must discuss certain items with elderly applicants. 

The law becomes effective August 15, 2010. For the full text of the bill, please see http://www.legis.state.la.us/billdata/streamdocument.asp?did=715196. 
Illinois Amends Consumer Installment Loan Act; Caps Interest Rates, Eliminates Fees. On June 21, Illinois Governor Pat Quinn signed HB0537, which amends the Illinois Consumer Installment Loan Act by placing a cap on interest rates, introducing income-based repayment measures, eliminating balloon payments and pre-payment penalties, and expanding the monitoring of licensed lenders. Under the new provisions, the interest rate on loans over $4,000 will be capped at 36% and the interest rate on certain loans under $1,500 will be capped at 99%. Moreover, the interest rate that may be charged on the unpaid balance of a delinquent account on small consumer loans will be capped at 18% per year. Lenders are prohibited from making small consumer loans that would result in a monthly payment exceeding 22.5% of the borrower's gross monthly income. Lenders also may not condition the extension of credit on the consumer's agreement to repay the loan using preauthorized electronic fund transfers. Finally, the bill requires certain information pertaining to small consumer loans to be entered into a state-wide electronic database. The amendments become effective March 21, 2011. For a copy of the bill, please see http://www.ilga.gov/legislation/publicacts/96/PDF/096-0936.pdf. 

Rhode Island Passes Law Regulating Title Insurance Companies. On June 12, Rhode Island enacted H 7709, the "Rhode Island Title Insurers Act," which becomes effective January 1, 2011. Among other things, the law (i) establishes minimum capital and surplus requirements for title insurers, (ii) sets certain asset and reserve requirements, (iii) requires prior written approval for title insurers to deviate from certain business diversification standards, (iv) establishes guidelines for policyholder treatment, (v) prohibits rebates and fee splitting, (vi) establishes rate and form filing procedures, and (vii) establishes penalties for violations of the law. For a copy of the bill, please see http://www.rilin.state.ri.us/BillText10/HouseText10/H7709Aaa.pdf. 

Vermont Law Regulates Disclosures for Trigger Lead Solicitations. On May 10, Vermont Governor Jim Douglas signed HB 622, which will require increased disclosures for mortgage loan "trigger lead" solicitations. The legislation requires that solicitors disclose (i) that they are not affiliated with a consumer's financial institution, (ii) that the financial institution did not supply the consumer's personal or financial information, and (iii) who will be paid for the trigger lead. The bill authorizes financial institutions that are misrepresented through a trigger lead solicitation to bring an action against the solicitor for damages and attorneys' fees. The law will take effect July 1, 2010. For a copy of the bill, please see: http://www.leg.state.vt.us/docs/2010/Acts/ACT100.pdf.
Vermont Adopts Third Party Loan Servicer Licensing Law. On May 8, Vermont Governor Jim Douglas signed SB 287, a bill that will require entities to secure a license to act as a third party loan servicer for loans to Vermont borrowers. The bill defines "third party loan servicer" as "a person who engages in the business of servicing a loan, directly or indirectly, owed or due or asserted to be owed or due another." The bill exempts various parties from licensure, including certain depository institutions and licensed lenders that retain the servicing rights on a loan originally closed in the lender's name and are subsequently sold (in whole or in part) to a third party. The bill (i) sets forth license application and suspension procedures, (ii) requires third party loan servicers to maintain segregated accounts for borrower funds, and (iii) establishes penalties for violations of the law. The bill also defines certain loan servicer activities that constitute an unfair and deceptive act or practice under the Vermont Consumer Fraud Act (e.g., using "unfair or unconscionable" means to service a loan). The bill becomes effective January 1, 2011. For the full text of the bill, please see:

http://www.leg.state.vt.us/docs/2010/Acts/ACT096.pdf. 
Pennsylvania Issues Statement of Policy Regarding Mortgage Loan Modifications.  Pennsylvania's Department of Banking added a statement of policy regarding mortgage loan modifications to the Pennsylvania Code, the Department of Banking Code and the state's Consumer Discount Company Act (CDCA).  The statement of policy provides guidance to companies involved in negotiating mortgage loan modifications with consumers under the state's Mortgage Licensing Act and the CDCA; the Department noted that the intent behind the statement of policy was to protect consumers from potentially inexperienced or unscrupulous companies.  Specifically, the statement of policy encourages companies to be approved as, or employed by, a government approved counselor.  It also encourages companies to verify a borrower has received counseling services regarding mortgage loan modifications from government approved counselors.  It requests companies inform borrowers of alternative options other than mortgage loan modifications.  Finally, the statement of policy discourages companies from engaging in certain "improper activities" which include:  (1) advising consumers to stop making regularly scheduled payments on an existing mortgage loans prior to a completed loan modification; (2) charging advance fees for a loan modification; or (3) negotiating a loan modification which the company knows or has reason to believe the borrower will not be able to afford.  To see the statutory text, please see:

http://www.pacode.com/secure/data/010/chapter47/chap47toc.html   

California Legislature Again Passes Consumer Privacy Protection Bill Requiring Additional Notifications for Personal Information Security Breaches. The California legislature has again passed and sent to the governor's office for signature S.B. 1166 which would require any agency, person, or business to issue additional notifications to individuals in the event of a personal information security breach.  Currently under California law, any agency, person or business conducting business in the state must notify individuals when that individual's personal information has been compromised. According to author of the bill, state senator Joe Simitian, current notifications of data breaches vary widely in the information they provide.  Under the new bill, the law would be amended to require that breach notifications include, among other things, a general description of the incident, the type of information breached, the date and time of the breach and the toll-free telephone number of major credit reporting agencies for security breach notices in California.  The law also requires public agencies, businesses and persons subject to the law to send an electronic copy of the breach notification to the state Attorney General if more than 500 Californians are affected by a single breach. 
 
California Governor Arnold Schwarzenegger vetoed an identical version of the same piece of legislation in 2009.  Simitian indicated in a press release that "he reintroduced the measure after conversations with the Governor's office persuaded him that ‘a signature by the Governor seems possible this year.’ For a copy of the enrolled bill, see:
 http://www.leginfo.ca.gov/pub/09-10/bill/sen/sb_1151-1200/sb_1166_bill_20100823_enrolled.pdf. 
Pennsylvania Department of Banking Issues Reverse Mortgage Policy.  The Pennsylvania Department of Banking (the Department) recently issued a policy statement to provide guidance to licensees regarding the proper conduct of making, originating or servicing reverse mortgage loans and to inform licensees of the proper use of, and risks associated with, reverse mortgage loans.  Because most reverse mortgages are marketed to elderly consumers, the Department's policy addresses concerns that these consumers may be victimized by poor advice or outright fraud.  The Department is also concerned that licensees may not be fully cognizant of the propriety of, and the necessary practices required to protect consumers who use, reverse mortgage loans.  And the Department is particularly concerned about the special financial risks associated with proprietary reverse mortgage loans because they are not insured by the Federal government and are not required to follow the standards and requirements mandated by the Federal Housing Administration to obtain Federal insurance.  The areas addressed by the policy statement are (i) the financial strength of the licensee lender, (ii) the content of reverse mortgage loan agreements, (iii) the procedures regarding reverse mortgage loan origination, (iv) the consequences of a reverse mortgage loan for a non-borrower spouse, (v) conflicts of interest, (vi) a prohibition on offering unsuitable reverse mortgage loans, (vii) servicing obligations, (viii) an applicant's mental capacity, and (ix) power of attorney.  There are no new regulatory requirements as a result of the policy statement.  For a copy of the policy statement, please see http://www.pabulletin.com/secure/data/vol40/40-28/1253.html.  

Oregon Regulator Takes Action Against Mortgage Lenders for Violations of Mortgage Lender Law. Recently, the Oregon Department of Consumer and Business Services (Department) issued final enforcement orders in three actions against mortgage lending companies for violations of the Oregon Mortgage Lender Law (Law). In one matter, a company was ordered to pay a civil fine and agreed to voluntarily surrender its mortgage lender license in order to settle charges that it violated the Law by mailing advertisements to borrowers that were false, misleading, or deceptive. Among other things, the advertisements used the name of the borrowers' existing mortgage lender without including certain disclosures required under the Law (e.g., "This offer is not related to your existing mortgage lender or holder of your loan"). In another matter, the Department imposed a suspended fine on a company and revoked the company's mortgage lender license after the company, among other things, failed to notify the Department of a change of control and a felony indictment involving its president within the timeframe designated under the Law. In a third matter, a company was issued a cease-and-desist order and charged a $2,000 examination fee after the owner failed to disclose that the building used as collateral in a loan he brokered between a business associate and a third party was subject to a pending legal action. For a copy of the enforcement orders, please see: http://www.cbs.state.or.us/dfcs/securities/enf/orders/M-08-0028.pdf, http://www.cbs.state.or.us/dfcs/securities/enf/orders/M-09-0065.pdf, and:

http://www.cbs.state.or.us/dfcs/securities/enf/orders/X-09-0038.pdf.
Pennsylvania Department of Banking Announces Enforcement Action Against Mortgage Companies. The Pennsylvania Department of Banking (PA DOB) recently announced two final orders against mortgage companies for violating the Mortgage Licensing Act (MLA). On June 18, the PA DOB entered into a Consent Agreement and Order with EC Financial, LLC, which allegedly operated as a mortgage licensee without a surety bond, in violation of the MLA. The PA DOB assessed a $2,500 fine and removed a previously-imposed suspension against the company. On June 11, the PA DOB entered into a Consent Agreement and Order with Seckel Capital, LLC for collecting advance fees from consumers without maintaining a required $100,000 bond, in violation of the MLA. The company allegedly collected approximately $24,000 in advance fees for mortgage broker activities prior to closing, even though the consumers' loans did not close with them. As a result of the violation, the PA DOB fined the company $12,000 and the company must pay $8,900 in examination costs. For a copy of the orders, please see:

http://www.portal.state.pa.us/portal/server.pt/document/848220/ec_financial_llc_cao_executed_061810_redacted_for_website_pdf and:

http://www.portal.state.pa.us/portal/server.pt/document/845507/seckel_capital%2C_llc06112010_pdf. 
*   *   *   *   *
The Community Mortgage Lenders Newsletter is not intended as legal advice to any person or firm and lists selected developments of interest to CMLA members.   It is provided as a service and information contained herein is drawn from various public sources, including other publications.
About BuckleySandler llp: The law firm of BuckleySandler LLP represents many of the nation’s leading banks, mortgage lenders, mortgage servicers, credit card companies, insurance companies, securities firms and other financial services companies, applying its extensive expertise across the full range of enforcement, litigation, transactional, regulatory, and public policy issues confronting the financial services industry. With more than 80 lawyers in Washington, DC, Los Angeles, and New York, BuckleySandler provides best-in-class legal counsel to meet the challenges of our clients in an ever-changing and tumultuous legal, regulatory and legislative environment. Visit our website at www.buckleysandler.com. 
	
  



	 

Regulatory Restructuring Report 

 
President Signs Into Law Financial Regulatory Reform
On July 21, 2010, President Obama signed into law H.R. 4173, the "Dodd-Frank Wall Street Reform and Consumer Protection Act" (the "Law"). This passage completed the realization of a major overhaul of financial regulation, including a profound change to consumer financial services regulation. The final legislation includes all of the various pieces of the regulatory reform package initially presented to Congress by the Obama Administration over a year ago. Two titles in particular, Title X, which creates the Bureau of Consumer Financial Protection (BCFP), and Title XIV, which implements the "Mortgage Reform and Anti-Predatory Lending Act," will have far-reaching effects on institutions engaged in consumer financial services. Aside from these two titles, the Law will enhance and overhaul the regulatory structure applicable to numerous different aspects of the financial system, including thrifts, industrial loan companies, and other non-bank banks, over-the-counter derivatives, securities brokers and dealers and other securities intermediaries, and rating agencies. The Law also creates a new structure to monitor and regulate systemic risk issues, including entities considered "too big to fail."  
 
Below is a summary of the major aspects of each title of the Law, with a primary focus on the titles addressing the BCFP and mortgage reform.  Also included in the summary are lists of the various studies required by the Law, which provide some signals of additional and emerging issues that Congress (and potentially regulators) will consider significant in the coming years. Finally, the legislation is over 2300 pages, and it is likely that many new compliance issues will be uncovered as consumer advocates, lawyers, and industry participants review the language and begin to implement its mandates. 
 

CONSUMER FINANCIAL PROTECTION 
 

Title X - Bureau of Consumer Financial Protection
 
The Law creates an independent bureau within the Federal Reserve System called the Bureau of Consumer Financial Protection (BCFP), which will "go live" on a designated transfer date sometime between six months and one year after enactment.  However, the powers granted to the BCFP - rulemaking powers, powers over nondepository covered persons, and joint supervision over very large banks - will be effective upon enactment.  Until the Director of the BCFP is confirmed, the Secretary of the Treasury may perform these functions.
 
BCFP Duties
 
The BCFP is charged with overseeing "covered persons" and "related persons" providing, delivering, or offering "consumer financial products or services." In addition, the BCFP is now the sole regulator charged with enforcing the "enumerated consumer laws," which include, among others: the Alternative Mortgage Transaction Parity Act, the Fair Credit Reporting Act (FCRA), the Fair Credit Billing Act, the Home Owners Protection Act, the Fair Debt Collection Practices Act (FDCPA), the Home Mortgage Disclosure Act (HMDA), the Home Owners Equity Protection Act (HOEPA), the Real Estate Settlement Procedures Act (RESPA), the Secure and Fair Enforcement for Mortgage Licensing (SAFE) Act, the Truth in Lending Act (TILA), the Equal Credit Opportunity Act (ECOA) and certain responsibilities relating to unfair and deceptive acts and practices (UDAP). The Fair Housing Act and the Federal Trade Commission (FTC) Act are not enumerated consumer laws.
 
"Covered persons" include any person who engages in offering or providing a financial product or service, as well as their affiliates, if the affiliate acts as a service provider to the covered person. A "service provider" is defined as any person who provides a material service to a covered person in the provision of a consumer financial product or service - an activity that includes designing, operating, or maintaining the product or service or processing transactions related to the product or service. In addition, service providers are covered to the extent they offer or provide their own consumer financial product or service.  The Law excludes various entities from BCFP oversight, including, among others (i) merchants, retailers, or sellers of nonfinancial services, (ii) qualified retirement or eligible deferred compensation plans and arrangements, (iii) accountants, tax preparers, attorneys, licensed real estate brokers and agents, auto dealers, and (iv) persons regulated by the U.S. Securities and Exchange Commission (SEC), the Commodities Futures Trading Commission (CFTC), or any state securities or insurance regulator. Some of these entities, however, like real estate brokers, are pulled back under the BCFP if they provide consumer financial products or services.
 
The BCFP also has oversight over "related persons," which includes directors, officers, controlling stockholders, shareholders, and joint venturers. Independent contractors, including attorneys, appraisers, or accountants who knowingly or recklessly violate any law or regulation or breach their fiduciary duty, will also come under the new regulator's powers.
 
For the purpose of determining who and what is regulated, the Law sets forth an extensive list of activities that are considered "consumer financial products or services." Activities that come under this definition include, among others, deposit-taking activities, extending credit, servicing loans, providing real estate settlement services, performing appraisals, debt collection, offering remittance transfers, and acting as a financial adviser (other than with respect to activities already regulated by the SEC or a state securities regulator). The BCFP will also have the power to define by regulation any other activity as a financial product or service, other than the "business of insurance" or "electronic conduit services," which are specifically excluded from the definition of "financial activity or product." 
 
BCFP Structure and Transfers of Powers
 
As noted above, the BCFP will be housed in the Federal Reserve Board (the Fed) and headed by a single presidentially-appointed, Senate-approved director (the "Director") for a five year term. 
 
On the designated transfer date, all consumer financial protection functions will be transferred to the BCFP from the Fed, OCC, OTS, FDIC, NCUA, and HUD.  The BCFP will receive from the FTC all of its powers under the enumerated consumer laws (as noted above, the FTC Act is not an enumerated consumer law) and will have power to enforce UDAP laws against covered persons and service providers under the authority of the FTC Act.  However, the FTC retains the authority to prescribe rules under the FTC Act, and may enforce BCFP rules using its authority to enforce UDAP pursuant to the FTC Act.  The two agencies will have to negotiate an agreement to avoid duplication or conflict between rules under their respective UDAP powers.
 
With respect to maintaining BCFP independence from the Fed, the Fed is prohibited from (i) intervening in BCFP matters or proceedings; (ii) appointing, directing or removing any officer; (iii) merging or consolidating the BCFP; (iv) delaying, preventing, or demanding to approve any rule or order; and (v) requiring prior approval or submission of BCFP legislative recommendations or testimony.  However, because the BCFP will be an executive agency, its rulemaking will still be subject to OMB review.
 
In terms of the structure of the BCFP, Congress has mandated that the BCFP have:  
 

· A research arm to monitor the consumer financial product marketplace and develop consumer education programs; 

· A community affairs arm to provide information, guidance and assistance to traditionally underserved consumers and communities; 

· A unit to track consumer complaints and route those complaints to the proper federal or state agency. Covered persons subject to supervision and primary enforcement will be required to provide a timely and comprehensive response, in writing, to the BCFP, prudential regulators, and other agencies with jurisdiction;  
· An Office of Financial Education; 

· An Office of Fair Lending and Equal Opportunity to provide oversight and enforcement of federal fair lending laws and to coordinate the fair lending enforcement efforts with other federal and state agencies and regulators; 

· A Consumer Advisory Board to advise and consult on BCFP functions and the enumerated consumer laws and to provide information on emerging practices in the consumer financial products or services industry; 

· An Office of Service Member Affairs to provide financial-services education to service members (including any member of the Armed Forces and any member of the National Guard or Reserves) and to monitor consumer complaints; and 

· An Office of Financial Protection for Older Americans to facilitate financial literacy for persons age 62 years old or above and to monitor certifications or designations of financial advisors. 
 

The Offices of Fair Lending, Financial Education, and Service Member Affairs must be established within one year of the designated transfer date.  The Office for Protecting Older Americans must be established within 180 days of the designated transfer date.

  
BCFP Powers
 
The Law grants the BCFP significant powers. Among those powers is rulemaking authority for all of the enumerated consumer laws.  Notably, however, the Law includes certain checks and balances to the BCFP's rulemaking authority. In particular, the BCFP must (i) consider the costs and benefits to all consumers and covered persons; (ii) consult with the appropriate agencies regarding the rule's consistency with the prudential, market, or systemic objectives of those agencies; and (iii) include any agency objections to proposed rules in the final rulemaking.  Further, any member agency of the Financial Services Oversight Council (created under Title I of the Law and described below) can petition to stay or set aside all or part of a BCFP final regulation if it would put the banking system or the stability of the financial sector at safety and soundness risk.  
 
Another notable check against BCFP rulemaking is that the Law requires the BCFP to issue a proposed rule in any instance where a majority of states have enacted a resolution in support of "the establishment or modification of" a consumer protection regulation by the BCFP.  In such instances, the BCFP must consider whether (i) the proposed regulation would afford greater protection to consumers than existing law, (ii) the intended benefits of the regulation would outweigh costs for consumers and would not discriminate unfairly against any category or class of consumers, and (iii) a federal banking agency has indicated that the regulation is likely to present an unacceptable safety and soundness risk to insured depository institutions. Any final rule must include a discussion of those considerations, and where the BCFP determines not to finalize the rule, it must publish an explanation of such determination instead, and provide the explanation to each state that enacted a resolution in support of the proposed rule, and to Congress. 
 
The BCFP also has the authority to exempt any class of covered persons, service providers or consumer financial products or services from any provision of the Title or any rule, as long as it considers certain specific factors, such as total assets, transactional volume, and existing law, when making such determination.  In addition, new language ensures that the BCFP receives deference in court regarding its interpretations of consumer financial laws.  
 
BCFP Supervisory Authority
 
In addition to rulemaking powers, the BCFP is granted significant supervisory powers. The BCFP's supervisory powers with respect to federal consumer financial laws over nondepository covered persons is exclusive and its powers specifically extend to (i) covered persons offering, providing, originating, brokering, or servicing loans secured by real estate, loan modifications or foreclosure relief services; (ii) other large non-bank financial institutions, including payday lenders, automobile creditors and other consumer lenders; (iii) covered persons whom the BCFP has reasonable cause to believe are engaging in conduct that poses risks to consumers; and (iv) persons who offer or provide private education loans.  The BCFP must issue its initial rule defining covered persons subject to this supervision within one year of the designated transfer date.
 
For banks, savings associations and credit unions with total assets of over $10 billion, the BCFP has exclusive authority to require reports and to conduct periodic examinations to (i) assess compliance with federal consumer financial laws, (ii) obtain information about activities subject to such law, and (iii) identify consumer and market risk for consumer financial products and services.  The BCFP and the prudential regulator must coordinate exams, and there is a statutorily defined appeals process in the event there are conflicting examination findings.  
 
For depository institutions with $10 billion or less in assets, the BCFP is given backup authority, with the prudential regulator retaining exclusive authority to enforce compliance with consumer financial laws. However, the BCFP may include its examiners on a "sampling basis" on exams performed by the prudential regulator. If the BCFP believes an institution has materially violated a consumer financial law, the BCFP must notify the prudential regulator and recommend appropriate action, at which point the regulator must provide a written response within sixty days.
 
Specific BCFP Powers
 
The Law also grants certain specific powers to the BCFP, including, among other things, the power to define and enforce unfair, deceptive, or abusive acts or practices. In addition, the BCFP is granted the ability to regulate consumer disclosures, including the costs, benefits, and risks associated with any consumer financial product or service, and is required to implement a combined TILA/RESPA disclosure within one year (unless already done by the HUD and the Fed).  These powers take effect on the designated transfer date.
 
Preemption 
 

Another significant section of the BCFP title alters current law and regulation, as well as judicial precedent, regarding federal preemption standards for federally-chartered banks and thrifts and their operating subsidiaries. Under the new standards a state law would be preempted only if (i) its application would have a discriminatory effect on national banks in comparison with its effect on a state-chartered bank, (ii) the state consumer financial law prevents, significantly interferes with, or materially impairs the ability of a national bank to engage in the business of banking - a codification of the standard set forth in Barnett Bank of Marion County, N. A. v. Nelson., 517 U.S. 25 (1996); or (iii) the state law is preempted by federal consumer financial law other than this Title. With respect to the Barnett Bank standard, a preemption determination may be made by a court, by regulation or order on a case-by-case basis or in accordance with applicable law.  When making a case-by-case determination, the Comptroller must first consult the BCFP.

 
The Comptroller will be in charge of making determinations regarding preemption of state laws, but is entitled to less deference than agencies are usually entitled to under the Chevron standard.  Specifically, courts are directed to assess the validity of the Comptroller's preemption determination based on the thoroughness of the OCC's consideration, the validity of the reasoning, the consistency with other valid determinations and other relevant factors. Further, the Law effectively repeals the decision in Watters v. Wachovia Bank, 550 U.S. 1 (2007) by removing preemption protection for subsidiaries of national banks and thrifts.
 
This subsection also attempts to clarify the ability of states to enforce laws against national banks and thrifts, although the end language is somewhat ambiguous. There are several key provisions that affect state enforcement. 
 
First, the Law expressly codifies the holding in Cuomo v. Clearing House Ass'n., 129 S.Ct. 2710 (2009), and provides that nothing in the Title is intended to limit or restrict "the authority of any attorney general (or other chief law enforcement officer) of any State to bring an action against a national bank in a court of appropriate jurisdiction to enforce an applicable law and to seek relief as authorized by such law." The majority in Cuomo held that "visitorial powers" preempted by the National Bank Act did not extend to the ability of a state attorney general to enforce a state law against a national bank.   
 
Second, the Law makes clear that nothing modifies, limits, or supersedes the operation of any provision in an enumerated consumer law that (i) relates to the application of a law in effect in any state with respect to such enumerated law; or (ii) that relates to the authority of a state attorney general or state regulator to enforce such federal law. Thus, if an enumerated consumer law addresses preemption or state enforcement of laws directly, those provisions continue to apply.
 
Third, state attorneys general and other regulatory or enforcement agencies may bring an action or other proceeding to enforce a law arising solely under that state.  

 

Finally, the Law generally permits a state attorney general that has jurisdiction over a defendant to bring a civil action in that state to enforce the provisions of Title X or regulations issued under Title X. Furthermore, a state regulator may bring a civil action or a proceeding to enforce the provisions of Title X or regulations issued under Title X with respect to any entity that is state-chartered, incorporated, licensed, or otherwise authorized to do business under state law. The exception to this general grant is that for national banks and thrifts, a state attorney general may not bring a civil action except where the state has jurisdiction over the defendant, the action is brought in that state, and the action is to enforce a regulation issued by the BCFP under Title X and to secure remedies under provisions of this title or remedies otherwise provided under other law. 
 

Other preemption provisions in the Law specify that interest rate exportation of national banks and federal thrifts is not affected, and clarify that a state law is not inconsistent if it provides greater protection than what is provided under federal law. A determination as to whether the state law is inconsistent with the Law may be made by the BCFP on it own motion or upon petition by an interested person.  Finally, the Law clarifies that contracts already in place that rely on current preemption rules or guidance are unaffected by the Law. Notably, the Law does not address whether institutions can continue to rely on pre-existing preemption decisions as they relate to federally-chartered institutions.  
 
Miscellaneous Studies
 
The following studies are required by Title X:  

· Section 1013 requires the Government Accountability Office (GAO) to study and report on the effectiveness of the BCFP Financial Literacy Program within 1 year of enactment.  
· Section 1028 requires the GAO to study the use of arbitration agreements between covered persons and consumers in connection with the offering or providing of consumer financial products or services.  No timeline is specifically provided for this report. 
· Section 1074 requires Treasury to study options and submit a report by January 31, 2011 for ending the conservatorship of Fannie Mae and Freddie Mac, and reforming the housing finance system.  
· Section 1077 requires the BCFP, within 1 year after the designated transfer date, to study the conditions or limitations on reverse mortgage transactions and determine if these limitations accomplish the purposes and objectives of this title. 
· Section 1079 requires the BCFP, within 1 year of enactment, to study and report on the nature, range, and size of variations between credit scores consumer reporting agencies sell to creditors and those sold to consumers, and if such variations disadvantage consumers. 
Title XIV - The Mortgage Reform and Anti-Predatory Lending Act



The provisions of this title reform the mortgage lending and servicing businesses in significant ways.  Specifically, the title includes provisions that impose new restrictions on mortgage origination, mortgage servicing, loan underwriting, and appraisals, among other things.  It is notable that the provisions of this title, where rulemaking is required to implement the laws, refer to the Fed. Under Title X, all rulemaking power for TILA, RESPA, and the other consumer financial laws affected by this title, is transferred to the BCFP. Therefore, for purposes of this summary, we will assume that the majority of the rulemaking will actually be done by the BCFP, but the language of the Law is less than clear on this point in most cases.  Regulations implementing the provisions of this title must be promulgated in final form within 18 months of the above-noted "designated transfer date" and must take effect not later than 12 months after the final rules are published.  If the BCFP fails to issue rules within that 18 month period, the statutory language will take effect at the end of that period.
 
Mortgage Originator Requirements and Prohibitions
 
The Law creates a new definition of "mortgage originator" that is similar, but not identical, to the definition in the SAFE Act. Under the Law, a mortgage originator includes persons taking applications, assisting consumers in obtaining a mortgage, or negotiating the terms of a mortgage, but does not include administrative employees, certain employees of manufactured home retailers, real estate brokers unless they are compensated by a lender, broker or other mortgage originator, and servicers or their employees, including those involved in loan modification/loss mitigation.  A person "assists a consumer in obtaining or applying to obtain a residential mortgage loan" by, among other things, advising on residential mortgage loan terms, preparing residential mortgage loan packages, or collecting information on behalf of the consumer with regard to a residential mortgage loan.

 
The Law also imposes new restrictions on mortgage originator compensation.  Specifically, mortgage originators may no longer be compensated, directly or indirectly, based on the terms of the loan other than the amount of the principal.  Thus, yield spread premiums are banned.  Moreover, a mortgage originator may not receive origination fees from both the borrower and the lender, although this does not apply to third party fees paid to non-affiliates. The Law requires that the BCFP prescribe regulations implementing further restrictions on mortgage originators, including preventing:
· steering a consumer into a loan for which they lack a reasonable ability to repay, or a loan that has predatory characteristics, such as equity stripping, excessive fees, or abusive terms; 

· steering a consumer from a qualified mortgage to a mortgage that does not meet that definition;  

· engaging in abusive or unfair lending practices that promote disparities; and 

· mischaracterizing consumer credit history, the products available to a consumer, the appraised value of a property, or discouraging a consumer from seeking a loan from another mortgage originator if unable to suggest a loan not more expensive than the one for which the consumer qualifies. 

The Law also clarifies that the statutory language does not (i) permit a yield spread premium where total compensation from all sources varies based on the terms of the loan; (ii) limit compensation to the creditor based on a sale of a consummated loan to a subsequent purchaser; (iii) restrict a consumer's ability to finance fees or costs through the rate or principal (so long as they don't vary based on the terms of the loan); or (iv) prohibit incentive payments based on the number of loans a mortgage originator makes within a certain time period.
 
Notably, for violations of these compensation provisions, mortgage originators are subject to TILA and HOEPA penalties, with liability capped at the greater of actual damages or 3 times the amount of compensation or gain in connection with the loan, plus the costs to the consumer of bringing the action, which includes reasonable attorneys' fees.
 
Mortgage Underwriting Standards
 
The Law sets forth new duties for underwriting loans for origination.  Notably, reverse mortgages and bridge loans of up to a year are exempt from the new underwriting standards.  
 
Under the Law, prior to originating a loan, a creditor is required to make a reasonable and good faith determination that, at the time the loan is consummated, the consumer has a reasonable ability to repay the obligation, including all taxes, insurance (including mortgage insurance), assessments, and any second loans extended simultaneously.  The determination must be based on verified and documented information, and the creditor must look at a number of factors, including credit history, current income, "expected income the consumer is reasonably assured of receiving," current obligations, DTI or residual income after non-mortgage debt and mortgage-related obligations, employment status, and assets other than equity in the dwelling or real estate securing repayment of the loan.  In addition, the determination must be made using a payment schedule that fully amortizes the loan over its full term, even if the loan being originated is a "nonstandard loan" (which include, among other things, interest-only, deferred-principal or interest loans, and negative amortization loans).   
 
The Law also requires the creditor to verify income and documentation to make its determination.  However, a creditor refinancing a loan made or guaranteed by the federal government under a "streamlined refinancing" is exempt from income verification requirements under certain circumstances.  In addition, creditors may take into account seasonal or irregularities of income when underwriting and scheduling payments.
 
The Law does include a "safe harbor presumption" for meeting the requirement to determine ability to repay, although it does not appear that the presumption is irrebuttable.  A creditor or assignee may presume a loan meets "ability to repay" requirements if it is a "Qualified Mortgage."  A "Qualified Mortgage" means a loan where:  

· regular payments cannot result in an increase of principal; 
· there are no balloon payments (defined as a scheduled payment more than twice as large as the average of earlier scheduled payments); 

· income and financial resources are verified and documented; 

· for a fixed rate mortgage, the loan is underwritten as fully amortized or, for an ARM, where the mortgage is underwritten based on the maximum rate permitted for the first 5 years and fully amortizing payment schedule; 

· DTI or other measures of DTI meet (to-be-promulgated) BCFP regulations; 

· total points and fees payable in connection with the loan do not exceed 3% of the total loan amount; 

· the loan term does not exceed 30 years except for in high-cost areas and pursuant to other rules; 

· for reverse mortgages, the loan meets to-be-established rules; and 

· where there is a balloon payment, the mortgage meets the above criteria and the creditor operates predominantly in rural or underserved areas, makes fewer mortgages than a to-be-established cap, portfolios the loans, and meets any asset size threshold or other criteria set by rule. 

Relating to the points and fees trigger, when calculating points and fees, the creditor is to exclude either (i) up to 2 bona fide discount points payable by the consumer, but only if the interest rate discount does not exceed more than 100 basis points of the prime offer rate; or (ii) up to and including 1 bona fide discount point payable by the consumer if the interest rate discount does not exceed the average prime offer rate by more than 200 basis points.  The law uses the definition of "points and fees" set forth in TILA, which generally will include, among other things, all items in the finance charge other than interest or time-price differential, fees charged for title examination, title insurance, document preparation, escrows, notarization, appraisals, credit reports (unless such charges are bona fide third party expense not retained by the creditor) and compensation paid to mortgage originators.  Mortgage insurance should be excluded from the calculation of "points and fees" on this basis. 

 
The BCFP will have power to revise by rule the Qualified Mortgage criteria set forth above.  In addition, HUD, the Veterans Administration, the Department of Agriculture, and the Rural Housing Service must all implement rules to define what constitutes a Qualified Mortgage for the lending within their respective jurisdictions.  
 
Limits on Loan Attributes and Other Practices
 
The Law sets forth a number of restrictions on certain practices.  Specifically: 
· Prepayment penalties will be allowed only for certain fixed-rate mortgages and even then there are a number of restrictions on the terms of a prepayment penalty; 

· Financing single premium credit insurance is generally prohibited, as are mandatory arbitration clauses, waving statutory causes of action.  
· Negative-amortization loans may be originated, but the consumer must first receive certain disclosures and, if the borrower is a first-time buyer, the borrower must get counseling. 

In addition to the new underwriting requirements, the BCFP will be required to issue regulations pertaining to all residential mortgages that prohibit abusive, unfair, deceptive and predatory practices and ensure that mortgage credit is extended in accordance with the stated purposes of this title.  

 
New Disclosure Requirements
 

The Law also imposes new disclosure requirements for mortgages, unless the BCFP issues rules to exempt or modify disclosure requirements for any class of mortgages. The requirements include new disclosures relating to, among other things:

· policies regarding partial payments prior to settlement; 

· rate resets for loans that reset from fixed rates to adjustable rates; 

· the aggregate amount of settlement charges, the fees paid to the originator, and the amount of interest paid over the life of a loan; 

· variable rate loans for which an escrow account is established relating to the initial and fully-indexed amount of payment; and 

· periodic statements for mortgage loans (including, among other things, the amount of principal, the interest rate, any applicable reset date). 
High Cost Mortgages
 

The Law also adds new restrictions on "high cost mortgages."  A credit transaction is considered a "high cost mortgage" if one of the following is true:

· The loan is a first mortgage where the APR exceeds the average prime offer rate by 6.5% or 8.5% if the dwelling is personal property and the loan amount is less than $50,000; 

· The loan is a subordinate lien where the APR exceeds the average prime offer rate by 8.5%; 

· The mortgage has total points and fees, other than third-party charges, that exceed 5% of the total transaction if greater than $20,000; or 

· Prepayment fees or penalties more than 36 months after closing or the fees or penalties when aggregated exceed more than 2% of the amount prepaid. 

The definition of total points and fees has been revised and for these purposes, it specifically excludes mortgage insurance premiums charged under federal or state programs, mortgage insurance premiums not exceeding the amounts payable under policies in effect at the time of origination under FHA, as well as private mortgage insurance premiums paid by the consumer after closing.  Therefore, PMI premiums paid at closing would be included within points and fees for purposes of determining a high-cost mortgage.  

Specifically, creditors are prohibited from loan flipping, offering balloon payments, recommending defaults, charging late fees of over 4%, including acceleration clauses, financing points and fees, modification or deferral fees.  In addition, payoff statement fees are limited and a creditor must obtain a certification from an approved housing counselor that the borrower received pre-loan counseling.  
 
Servicer and Escrow Requirements          
 

Under the Law, loans insured or guaranteed by state or federal government, first mortgage loans on the consumer's principal dwelling (i) with APR above 1.5% over the APOR for loan amounts equal to or below the Freddie Mac conventional loan limit and (ii) with APR above 2.5% over the Average Prime Offer Rate for loan amounts over the Freddie Mac conventional loan limit, and loans otherwise required to have an escrow by state or federal law, must have an escrow account, except in certain delineated circumstances, and the escrow must survive 5 years unless mortgage insurance can be terminated.  When the loan is paid off, any balance in the escrow that is within the servicer's control must be promptly returned to the borrower within 20 business days or credited to a similar account for a new mortgage loan to the borrower with the same lender.  Also, servicer-collected escrow funds must be deposited into a bank account and must be administered pursuant to RESPA, Flood Insurance requirements, and state law, if applicable. If prescribed by state or federal law, the creditor must pay interest on the escrow account.  For loans with required escrows, the creditor must provide a notice, at least 3 business days before closing, of the amount initially deposited in the escrow account, an estimate of the first year's escrow charges for estimated taxes and hazard insurance (including flood insurance), and the estimated monthly amount payable for such items into escrow, and the borrower's responsibilities if the account is terminated in the future.  If an escrow account is not established or later terminated, a disclosure must be provided to the consumer about any fees for waiving the escrow requirement, as well as the borrower's responsibilities to pay the items, including the possibility of force-placement if insurance is not maintained.
 

In addition, servicers may not:

· obtain force-placed hazard insurance unless there is a reasonable basis to believe the borrower failed to comply with requirements to maintain property insurance.  (Forced place insurance is defined and there is a standard established for "reasonable basis," which includes servicer outreach to the borrower.) There are also requirements for the servicer to terminate the force-placed coverage within 15 days of receipt of confirmation of the borrower's existing coverage and refund any premiums for the period the borrower's coverage was in effect. All charges, other than state regulated premiums, related to force-placed insurance must be bona fide and reasonable; 

· charge fees for responding to valid qualified written requests; 

· fail to respond in a timely fashion to a borrower's request to correct errors relating to the allocation of payment, final payoff balance, or avoiding foreclosure or other standard servicer duties; 

· fail to respond within 10 business days to a borrower request to provide contact information about the owner assignee of the loan; or 

· fail to comply with other obligations established by regulation. 
Appraisal Requirements
 
In addition to new restrictions and duties on mortgage origination and servicing, the Law imposes new requirements on appraisers and appraisal practices.  Among other things, the Law makes certain actions, including coercing (or attempting to coerce) appraisers, mischaracterizing the appraised value of a property, seeking to influence an appraiser, or threatening to withhold payment for an appraisal, subject to enforcement under UDAP. It also prohibits appraisers from having conflicts of interest in the property or transaction. The Law establishes minimum qualifications for "appraisal management companies" and minimum standards for automated valuation models. Finally, the Law prohibits the practice of using broker price opinions as the primary valuation of a property.
 
In addition, "higher risk mortgages" will now be subject to new appraisal requirements and disclosures, a violation of which will result in a $2,000 penalty.  A higher risk mortgage is defined as a mortgage with a slightly higher APR than the APOR.
 
Notably, interim regulations to implement these requirements must be enacted within 90 days of enactment of the Law.  
 
HAMP Requirements
 

This Title also makes various changes to the Home Affordable Modification Program implemented and administered by Treasury.  In particular:

· Treasury must revise the supplemental directives and other guidelines to require each participating servicer to provide each borrower whose request is denied with all borrower-related and mortgage-related data used in any net present value (NPV) analysis performed in connection with the mortgage; 

· Treasury must maintain an NPV calculator on its website along with certain disclosures; and 

· There will be new data publication requirements for Treasury. 
Other Provisions
 
The Law includes various other provisions affecting mortgage lending.  Among the provisions are:
·  Foreclosure.  When the holder of a mortgage, or person acting on behalf of the holder, initiates a judicial or nonjudicial foreclosure or action to collect debt, a consumer may assert that the creditor violated the compensation requirements of this title as a matter of defense by recoupment or set off irrespective of the statute of limitations for damages.  The recoupment or set-off will equal the amount of damages the consumer could have obtained in an original action, plus costs and attorneys fees. 

·  TILA Liability.  Under the Law, TILA is amended to double the current liability threshold and to increase the new statute of limitations to the 3-year period beginning on the date of the occurrence of the violation.  However, the creditor is exempt from liability if the obligor or co-obligor has been convicted of obtaining the loan by actual fraud. 

·  RESPA Provisions.  The Law makes various changes to RESPA, including increasing penalties for violations, implementing a response time for a notice of receipt of inquiry would be 5 days, and reducing the amount of time permitted to take action to 30 days, although this may be extended for a maximum of 15 days if the servicer notifies the borrower of the extension and the reason for delay. 

·  Deficiency Judgments.  The Law requires that creditors or mortgage originators to provide a written notice to consumers describing the protections afforded by applicable anti-deficiency laws (if any), and the significance of the loss of such protection before consummation of a loan.  For refinance transactions where the consumer would lose such anti-deficiency protection, the creditor or mortgage originator must provide written notice describing the protection and the significance of the loss of such protection before consummation of the agreement to refinance. 

Studies
 
The following studies are required by Title XIV:

· Section 1406 requires HUD, in consultation with the Secretary of the Treasury and other agencies, to conduct a study to determine statutory and regulatory requirements needed to provide for the widespread use of shared appreciation mortgages within 6 months of enactment. 
· Section 1421 requires the GAO to study the effects the Title will have on the availability and affordability of credit for consumers, small businesses, homebuyers, and mortgage lending within 1 year of enactment. 
· Section 1446 requires HUD to conduct a study on the root causes of default and foreclosure of home loans, including an examination of whether escrow accounts help prime and nonprime borrowers avoid defaults and foreclosures, and the role of computer registries of mortgages, including those used for trading mortgage loans.  HUD must submit a preliminary report within 12 months of enactment and a final report within 24 months of enactment. 
· Section 1476 requires the GAO to conduct a study on the effectiveness and impact of various appraisal methods, valuation models and distributions channels, and on the Home Valuation Code of Conduct and the Appraisal Subcommittee within 12 months of enactment.  Within 90 days of enactment, the GAO must provide a status of the study and any preliminary findings. 
·  Section 1476 requires the GAO, within 18 months of enactment, to conduct a study and examination of (i) the Appraisal Subcommittee's ability to monitor and enforce State and Federal certification requirements and standards, including a summary of enforcement actions during the last 10 years, (ii) whether revisions should be made to Federal financial institutions regulatory agency exemptions on appraisals for federally related transactions, and (iii) whether new methods of data collection would benefit the Appraisal Subcommittee's ability to perform its functions. 
· Section 1492 requires the GAO to study and report on government efforts to combat mortgage foreclosure rescue scams and loan modification fraud.  No timeline is provided for this report. 
· Section 1494 requires HUD, within 120 days of enactment, to study the effect of the presence of drywall imported from China from 2004-2007 on foreclosures and the availability of property insurance for residential structures where such drywall is present. 
 
OTHER TITLES  
 
Title I - the "Financial Stability Act of 2010" 
 

This Title sets forth the new structure to address systemic risk issues.  In particular, the Law creates the Financial Services Oversight Council (FSOC) to oversee systemic risk issues.  The Office of Financial Research (OFR), created within the FSOC, is established to support the FSOC in fulfilling its purposes and duties and to support the member agencies of the FSOC through, among other things, data collection, standardizing the types and format of data reported and collecting, performing research, developing risk-measurement and risk-monitoring tools, and coordinating with the member agencies.  Within 2 years of enactment, the OFR must submit a "systemic risk" report to Congress.

 

Purpose of the FSOC
 

The duties of the FSOC include, among other things (i) assessing risks to the U.S. financial system; (ii) monitoring the financial services marketplace in order to identify threats to financial stability (iii) facilitating information sharing and coordination among the member agencies of the FSOC and other Federal and State agencies regarding domestic financial services policy development, rulemaking, examinations, reporting requirements, and enforcement actions; (iv) recommending to the member agencies general supervisory priorities and principles reflecting the outcome of discussions among the member agencies; (v) requiring supervision by the Fed for nonbank financial companies that may pose risks to the financial stability of the United States (Fed Supervised NFCs); (vi) making recommendations to the Fed concerning the establishment of heightened prudential standards for Fed Supervised NFCs and large, interconnected bank holding companies (BHCs) supervised by the Fed; and (vii) making recommendations to primary financial regulatory agencies to apply new or heightened standards and safeguards for financial activities or practices that could create or increase risks of significant liquidity, credit, or other problems spreading among bank holding companies, Fed Supervised NFCs, and United States financial markets.  The FSOC is given powers to require reporting from Fed Supervised NFCs or BHCs to fulfill its obligations.

 

FSOC Powers
 

The FSOC also has substantive powers to act on perceived systemic risk issues.  In particular, the FSOC may determine that a U.S. nonbank financial company shall be a Fed Supervised NFC and shall be subject to heightened prudential standards, if the FSOC determines that material financial distress at the company, or the nature, scope, size, scale, concentration, interconnectedness, or mix of the activities of the company, could pose a threat to the financial stability of the United States.  The FSOC can also direct the Fed to examine a nonbank financial company if the FSOC is unable to determine whether such company poses a systemic threat.  Such determinations require annual reevaluation, and can be rescinded, and determinations (excluding those made for emergent financial stability reasons) must include written notice and opportunities for hearing by the affected company.  Furthermore, the Law provides an avenue for judicial review of such determinations within 30 days of a final determination.  

 

In connection with its systemic risk obligations, the FSOC can recommend that the Fed adopt or refine prudential standards or reporting or disclosure requirements for systemic risk reasons, applicable to Fed Supervised NFCs or large, interconnected BHCs. Additionally, the FSOC may recommend the Fed, among other things: (i) require a company to develop a resolution plan and to report on its credit exposure to other Fed Supervised NFCs and significant BHCs and vice versa; (ii) impose concentration limits; (iii) require periodic public disclosures; or (iv) impose short-term debt limitations.  Lastly, the FSOC may provide for more stringent regulation of a financial activity by issuing recommendations to the primary financial regulatory agencies to apply new or heightened standards and safeguards for a financial activity or practice conducted by BHCs or nonbank financial companies under their respective jurisdictions, if the FSOC determines that the conduct, scope, nature, size, scale, concentration, or interconnectedness of such activity or practice could create or increase the risk of significant liquidity, credit, or other problems spreading among BHCs and nonbank financial companies, financial markets of the United States, or low-income, minority, or underserved communities. The prudential regulator must impose the recommended standards or must explain in writing to the FSOC within 90 days why it has not imposed such standards.

 

Fed Powers
 

Under this Title, the Fed becomes the regulator for systemically significant institutions, particularly Fed Supervised NFCs and BHCs.  The Law arms the Fed with various powers to address systemic risk concerns, including, among other things, requiring additional reporting or conducting additional examinations, and initiating supervisory or enforcement proceedings to address systemic risk threats.  In addition, the Fed can: (i) impose limits on acquisitions of large companies; (ii) impose restrictions on management interlocks; (iii) establish heightened prudential standards; (iii) require companies to develop a resolution plan; (iv) impose credit exposure limits; and (v) limit short-term debt and off-balance sheet exposures.  

 

Beyond these authorities, the Law requires the Fed to require each Fed Supervised NFC and each BHC with assets over $10 billion to establish a risk committee, and to conduct stress tests.  The Fed is also tasked with adopting regulations to establish requirements for early remediation of financial distress of such institutions.  Finally, the Law requires the financial agencies to establish regulations implementing minimum leverage and minimum risk-based capital requirements for insured depository institutions, depository institution holding companies, and nonbank financial companies, as applicable.

 

Miscellaneous Issues and Studies
 

All of the regulations required of the Fed under this Title are required within 18 months of the effective date of the Law, unless otherwise specified.  The following studies are required by Title I:

· Section 115 requires the FSOC to study the feasibility and costs and benefits of contingent capital requirements for nonbank financial companies and BHCs within 2 years of enactment. 

· Section 123 requires the FSOC to study and issue a report on the economic impact of financial services regulatory limitations intended to reduce systemic risk within 180 days of enactment and every 5 years thereafter. 

· Section 171 requires the GAO to study and report on the access to capital of smaller insured depository institutions (institutions with total consolidated assets of $5 billion or less) within 18 months of enactment. 

· Section 174 requires the GAO to study hybrid capital instruments as a component of Tier 1 capital for banking institutions and BHCs within 18 months of enactment. 

· Section 174 requires the GAO to study foreign bank intermediate holding company capital requirements.  No timeline is provided for this report. 
 
Title II - Orderly Resolution Authority 
 

Title II grants the federal government the authority to liquidate failing financial companies that pose a significant risk to the financial stability of the United States.  Specifically, the Law provides for the appointment of the FDIC as receiver for the covered financial company, upon a determination by the Fed and the FDIC and a written recommendation by the Secretary of the Treasury.  The Law provides for an appeals process for such companies.  Additional provisions of Title II address the orderly liquidation of covered brokers and dealers and set forth the specific powers and duties of the FDIC to exercise its orderly liquidation authority, among others.

 
The following studies are required by Title II:

· Section 202 requires the Administrative Office of the United States Courts and the GAO to study the bankruptcy and orderly liquidation process for financial companies within 1 year of enactment.  
· Section 202 requires the GAO to conduct a study regarding international coordination for the orderly liquidation of financial companies under the Bankruptcy Code within 1 year of enactment. 
· Section 202 requires the GAO to conduct a study regarding the implementation of prompt corrective action by federal agencies within 1 year of enactment. 
· Section 215 requires the FSOC, within 1 year of enactment, to conduct a study on the importance of maximizing United States taxpayer protections and promoting market discipline with respect to the treatment of fully secured creditors in the utilization of the new orderly liquidation authority. 
· Section 216 requires the Fed, in consultation with the Administrative Office of the United States Courts, to study the resolution of financial companies under the Bankruptcy Code within 1 year of enactment, and in each successive year until the fifth year thereafter. 
· Section 217 requires the Fed, in consultation with the Administrative Office of the United States Courts, to study international coordination relating to the bankruptcy process for nonbank financial institutions under the Bankruptcy Code and applicable foreign law within 1 year of enactment. 
Title III - Transfer of Powers to the OCC, FDIC, and Fed 
 
This Title delineates the procedures by which the OTS is abolished and the transfer of OTS authorities to the other banking agencies is accomplished.  The effective date of the transfer will be one year after enactment of the Law.  Under the provisions of this Title, oversight of thrift holding companies will move to the Fed, oversight of federal thrifts will be transferred to the OCC, and oversight over state thrifts will be transferred to the FDIC.  Within the OCC there will be a new deputy comptroller for the supervision and examination of federal savings associations.  
 
The title also makes a number of changes to the deposit insurance system, including limiting the pro-cyclicality of assessments and permanently increasing the level of deposit insurance to $250,000.
 

One study is required under this title.  Specifically, Section 322 requires the OCC and FDIC to conduct a study detailing the position assignments of all employees transferred from the OTS and describe the procedures and safeguards adopted within 365 days after the transfer date.

 
Title IV - the "Private Fund Investment Advisers Registration Act of 2010" 
 

Generally, Title IV amends the application of the Investment Advisers Act of 1940 to various entities. Among other things, this title:

· Requires registration of hedge funds and private equity advisers; 
· Eliminates the private adviser exemption; 
· Provides for a limited exemption for foreign private advisers and certain small business investment companies; 
· Creates a limited intrastate exemption; 
· Exempts venture capital fund and certain private fund advisors, but increases recordkeeping and reporting requirements; and 
· Requires the SEC to increase the net-worth standard of accredited investors. 
In addition, the Law allows the SEC to require registered investment advisors to maintain and provide records necessary to assess systemic risk and increases the asset threshold for registration with the SEC from $30 million to $100 million; entities under that threshold would be regulated by individual states.

 

The following studies are required by Title IV:

· Section 412 requires the GAO, within 3 years of enactment, to study (i) the costs of compliance with SEC rules 204-2 and 206(4)-2 under the Investment Advisers Act of 1940 regarding custody of funds or securities of clients by investment advisers, and (ii) any additional costs if subsection (b)(6) of rule 206(4)-2 relating to operational independence were eliminated. 
· Section 415 requires the GAO to study the appropriate criteria for determining the financial thresholds or other criteria needed to qualify for accredited investor status and eligibility to invest in private funds within 3 years of enactment. 
· Section 416 requires the GAO to study the feasibility of forming a self-regulatory organization to oversee private funds within 1 year of enactment. 
· Section 417 requires the SEC Division of Risk, Strategy, and Financial Innovation to study and report on short selling on national securities exchanges and in over-the-counter markets within 2 years of enactment. 
· Section 417 requires the SEC Division of Risk, Strategy, and Financial Innovation, within 1 year of enactment, to study and report on the feasibility and costs and benefits of (i) requiring public reporting of short sale positions of publicly listed securities, (ii) reporting short positions to the SEC and FINRA, and (iii) conducting a voluntary pilot program in which public companies agree to have all trades of their shares marked ''short,'' ''market maker short,'' ''buy,'' ''buy-to-cover,'' or ''long'' and reported through the Consolidated Tape. 
Title V - the "Federal Insurance Office Act of 2010" 
 

The Law establishes within Treasury the Federal Insurance Office (FIO) and vests in it authority to monitor the industry and collect information from individual insurers, but gives the FIO no supervisory or regulatory authority.  Specifically, the FIO has power to: (i) monitor all aspects of the insurance industry, (ii) monitor the extent that traditionally underserved communities and consumers, minorities, and low- and moderate-income persons have access to affordable insurance (except health insurance), (iii) make recommendations to the FSOC, (iv) assist the Secretary of the Treasury in administering the Terrorism Risk Insurance Act, (v) coordinate federal efforts and establish federal policy for international insurance matters, (vi) make determinations regarding the preemption of state insurance laws, and (vii) consult with states regarding insurance matters of national and international importance.  

 

The Law also makes changes to state regulation of surplus lines of insurance and reinsurance.

 

The following studies are required by Title V:

· Section 502 requires the FIO to study and report on how to modernize and improve the system of insurance regulation within 18 months of enactment. 
· Section 526 requires the GAO, within 30 months of the effective date of this subtitle, to study the effect of the enactment of this title on the nonadmitted insurance market's size and market share for providing coverage typically provided by the admitted insurance market. 
Title VI - the "Bank and Savings Association Holding Company and Depository Institution Regulatory Improvements Act of 2010" 
 

The provisions of this title are aimed at eliminating the perceived gaps in financial regulation existing for various types of financial entities.  Among other things, this title implements a three year moratorium on the FDIC approving applications for deposit insurance from (i) industrial loan banks, (ii) credit card banks, or (iii) trust banks owned or controlled by a "commercial firm."  A company is a "commercial firm" when its annual gross revenues from activities that are financial in nature (as defined in the BHCA) and from ownership or control of one or more insured depository institutions, represent less than 15 percent of the company's consolidated annual gross revenues. 

 

The title also revises the authority of the Fed to require reports from, and to examine and supervise subsidiaries of, BHCs in coordination with other agencies. Similarly, the title requires the Fed, in coordination with other agencies, to examine the activities of each non-functionally regulated non-depository institution subsidiary in the same manner, subject to the same standards, and with the same frequency as if the lead depository institution conducted the activities.  Federal banking agencies are given backup examination and enforcement authority as well.  

 

In addition, this title, among other things:

· Requires all financial holding companies engaging in expanded activities to be well-capitalized and well-managed; 

· Raises capital and management standards for BHCs engaging in interstate bank acquisitions; 

· Applies affiliate transaction rules to cover derivative transactions and transactions with financial subsidiaries; 

· Treats credit exposures on derivatives, repurchase agreements and reverse repurchase agreements as extensions of credit for the purposes of national bank lending limits; 

· Permits OCC- and FDIC-regulated banks to establish de novo branches if the law of the state would permit a state chartered bank to do so; 

· Limits loans to insiders by expanding the types of transactions subject to insider lending limits (including repurchase agreements, reverse repurchase agreements, securities lending and derivatives transactions); 

· Requires the banking agencies to set countercyclical capital requirements for depositories and holding companies, consistent with safety and soundness, and to serve as a "source of strength" to the depository; 

· Establishes concentration limits on large financial companies; 

· Prevents an insured depository institution, BHC, or savings and loan holding company from an interstate merger transaction if the resulting institution, including affiliates, would control more than 10 percent of the total amount of deposits of insured depository institutions in the United States; and 

· Repeals sections of the Federal Reserve Act, Home Owners' Loan Act, and Federal Deposit Insurance Act regarding the prohibition on payment of interest on demand deposits by Federal Reserve member banks, Federal savings associations, and insured nonmember banks. 

"The Volcker Rule"
 
This title also implements the so-called "Volcker Rule."  Under the Law, a banking entity is prohibited from engaging in proprietary trading and investing in or sponsoring hedge funds or private equity funds, with some exceptions.  A "banking entity" is defined as an insured depository institution, a company that controls an insured depository institution or is treated as a BHC, or any subsidiary of such institution.  "Proprietary trading" means engaging as a principal for the banking entity or nonbank financial company's trading account in any transaction to acquire or dispose of any security, derivative, contract of sale of a commodity for future delivery, option on any such security, derivative, or contract, or any other security or financial instrument that the Federal banking agencies, the SEC, and the CFTC (collectively, the "regulators") may determine by rule.  

 

The Volcker Rule is set to take effect the earlier of 12 months after completion of rulemaking or 2 years from the date of enactment.  Before rulemaking begins, the FSOC must complete a study within 6 months after the date of enactment that includes any recommendations for implementing these provisions.  The regulators must adopt rules not later than 9 months after completion of this study, and banking entities and Fed-supervised nonbank financial companies would have two years after the date on which the requirements become effective to comply with the Volcker Rule and divest any covered funds.  

 

Subject to certain limitations and any restrictions as the regulators subsequently determine, the Law does permit certain activities, including, among other things: (i) the purchase, sale, acquisition, or disposition of federal government or agency obligations, obligations of certain GSEs, and state obligations; (ii) risk-mitigating hedging activities in connection with and related to the bank entity's "individual or aggregated positions, contracts, or other holdings"; (iii) the purchase, sale, acquisition, or disposition of securities and other instruments "on behalf of customers"; (iv) the purchase, sale, acquisition, or disposition of securities and other instruments by a regulated insurance company directly engaged in the insurance business and any affiliate of such company, under certain circumstances; (v) organizing and offering a private equity or hedge fund, including serving as a "general partner, managing member, or trustee of the fund and in any manner selecting or controlling a majority of directors, trustees, or management of the fund, including any necessary expenses," as long as certain conditions are met; and (vi) certain activities and acquisitions pursuant to the BHCA "solely outside of the United States" as long as no ownership interest is offered for sale or sold to the United States.  These permitted activities are subject to certain specified limitations, which will be implemented by rule.  
 

Notably, the Volcker Rule prevents banking entities serving as investment managers, advisers, sponsors or organizers of a hedge fund or private equity fund from entering into "covered transactions," as defined by Section 23A of the Federal Reserve Act.  Additionally, a banking entity that provides such services is also subject to Section 23B of the Federal Reserve Act as if the banking entity were a member bank and the hedge fund or private equity fund were its affiliate.  The Fed, however, may grant an exception to the covered transactions limitation and permit the banking entity to enter into any prime brokerage transaction with any hedge fund or private equity fund as long as certain additional conditions are met. 

 
Studies Required
 
The following studies are required by Title VI:

· Section 603 requires the GAO, within 18 months of enactment, to conduct a study on whether it is necessary to eliminate the exceptions under Section 2 of the Bank Holding Company Act in order to strengthen the safety and soundness of banking institutions or the stability of the financial system. 
· Section 619 requires the FSOC, within 6 months of enactment, to study and make recommendations on the prohibitions on proprietary trading and certain relationships with hedge funds and private equity funds. 
· Section 620 requires the Federal banking agencies to jointly review and prepare a report on the banking investment activities that a banking entity may engage in under Federal and State law within 18 months of enactment. 
· Section 623 requires the FSOC, within 6 months of enactment, to study the extent to which the banking concentration limit on large financial firms would affect financial stability, the efficiency and competitiveness of U.S. financial firms and financial markets, and the cost and availability of credit and other financial services to households and businesses. 

Title VII - the "Over-the-Counter Derivative Markets Act of 2010" 
 

Title VII addresses the regulation of over-the-counter swaps markets.  The Act generally subjects derivatives and swaps to regulation by the SEC and CFTC, and places limitations on the swap market activities of insured depository institutions.  Furthermore, all non-exempted swaps must now be accepted for clearing by a registered derivatives clearing organization.  The SEC and CFTC must coordinate the issuance of rules by not later than 360 days after enactment.

 

The following studies are required by Title VII:

· Section 719 requires the CFTC to conduct a study of the effects of the position limits imposed on excessive speculation and on the movement of transactions from US exchanges to trading venues outside the US within 12 months after the imposition of the position limits. 
· Section 719 requires the SEC and CFTC, within 8 months of enactment, to conduct a joint study of the feasibility of requiring the derivatives industry to adopt standardized computer-readable algorithmic descriptions used to describe financial derivatives. 
· Section 719 requires the SEC and CFTC to conduct a joint study on international swap regulation clearing houses and clearing agency regulation within 18 months of enactment. 
· Section 719 requires the SEC and CFTC to conduct a joint study to determine whether stable value contracts fall within the definition of a swap within 15 months of enactment. 
· Section 748 requires the CFTC, within 30 months of enactment, to study (i) whether the FOIA exemption aids whistleblowers in disclosing information to the CFTC, and (ii) the impact the exemption has had on the public's ability to access information about the CFTC's regulation of commodity futures and option markets. 
· Section 750 requires "an interagency working group" to study the oversight of existing and prospective carbon markets within 180 days of enactment. 
Title VIII - the "Payment, Clearing, and Settlement Supervision Act of 2010" 
 

Title VIII provides the FSOC the authority to collect information from financial market utilities and financial institutions engaged in payment, clearing and settlement activities in order to evaluate whether they are "systemically important." It also establishes procedures and criteria by which the FSOC may designate either (i) financial market utilities or (ii) payment, clearing and settlement activities as systemically important.  In addition, the Fed is authorized, in consultation with the FSOC and the banking agencies, to prescribe risk management standards governing (i) the operations related to the payment, clearing, and settlement activities of designated financial market utilities and (ii) the conduct of designated activities by financial institutions. Upon designation of a financial market utility or financial institution as systemically important, the Fed and FSOC may require the financial institution to submit reports or data.  Furthermore, the Fed may participate in regulatory examinations by an institution's primary financial regulatory agency.  The Fed also may, under certain circumstances and with FSOC approval take enforcement action against a financial institution.

 

Title IX - Investor Protection and Improvements to the Regulation of Securities 
 
Risk Retention
 

Among other things, this title implements certain restrictions on asset-backed securitizations (ABS), including implementing a "risk retention" requirement.  Within 270 days of enactment, the Federal banking agencies and the SEC must promulgate rules requiring securitizers to retain an economic interest in a portion of the credit risk for any asset the securitizer, through issuance of an ABS, transfers, sells or conveys to a third party.  On that same timeline, the banking agencies, SEC, HUD and the Federal Housing Finance Agency (FHFA) must jointly prescribe similar regulations for residential mortgage assets.  ABS includes CMOs, CDOs, and any other security the SEC determines is an ABS.

 

Generally under the Law, the securitizer must retain a minimum of five percent economic interest, unless the assets meet certain underwriting standards for reduced credit risk specified by regulation.  The rules will clarify (i) acceptable forms of risk retention, (ii) the minimum duration of the risk retention required, (iii) the distinct asset classes, and (iv) the allocation of risk retention between securitizers and originators of assets sold to securitizers.

 

The SEC and the banking agencies can provide for a total or partial exemption for securitizations of assets issued or guaranteed by the US or agency of US, except that Fannie Mae and Freddie Mac cannot count as an agency for purposes of this exemption.  In addition, they must issue rules for the allocation of risk retention obligations between a securitizer and an originator in the case of a securitizer that purchases assets from an originator.  In making that determination, the rule must reduce the percentage of risk retention required by the securitizer by the percentage of retention required of the originator

 

The Act exempts "qualified residential mortgages" from the risk retention requirements.  "Qualified residential mortgage" will be defined by rule, which will take into account underwriting aspects such as documentation and verification of assets and income, ratio of debt to income, types of product features, loan-to-value ratios and various loan features such as balloon payments, prepayment penalties, interest-only payments and negative amortization.  The term can be no broader than the definition of the term "Qualified Mortgage" contained in the Mortgage provisions of the Law.

 

Also note that a provision in title VI of the Law requires the SEC to issue rules (within 270 days) prohibiting an underwriter, placement agent, initial purchaser, or sponsor of ABS from engaging in any transaction that would involve a material conflict of interest with respect to any investor for one year after the date of the first closing of the sale of the ABS.  This prohibition will not apply to certain hedges or purchases or sales made pursuant to, and consistent with, commitments to provide liquidity or bona fide market-making in the ABS.  The title also requires new disclosure requirements for issuers of ABS, including fulfilled and unfulfilled repurchase requests, and calls for regulations requiring the rating agencies to describe the representations and warranties and enforcement mechanisms available to investors. The SEC will also issue rules requiring issuers of ABS to perform a review of the underlying assets, and disclosure the nature of that review.

 

Residential mortgage risk retention rules must become effective 1 year after the final rule is published.

 

Other Provisions
 

This title makes various changes to the internal structure of the SEC, including the creation of various new offices related to investor protection.

 

With respect to the credit rating agencies, the Law removes the issuer-pays model and a number of statutory references to credit rating agencies in order to reduce investor reliance on ratings.  NRSROs are now required to disclose information underlying their credit rating determinations (as noted above), must consider credible, independent information relevant to their ratings, and are subject to new requirements governing the management of conflicts of interest.  Additionally, the SEC is directed to issue, within one year of enactment, rules relating to (i) staff competency, (ii) sales and marketing activities, (iii) rating methodologies, and (iv) due diligence and disclosures.  The Law also mandates sufficient internal controls by NRSROs and implements (i) new whistleblower protections, and (ii) new provisions addressing accountability, executive compensation, and other corporate governance issues.

 
Studies Required
 
The following studies are required by Title IX:

· Section 913 requires the SEC, within 6 months of enactment, to conduct a study regarding the obligations and effectiveness of existing legal or regulatory standards of care for brokers, dealers, and investment advisers. 

· Section 914  requires the SEC, within 180 days of enactment, to conduct a study on (i) past investment adviser examinations, (ii) whether designating self-regulatory organizations to assist the SEC's efforts in overseeing investment advisers would improve the frequency of examinations of investment advisers, and (iii) current and potential approaches to examining the investment advisory activities of dually registered broker-dealers and investment advisers or affiliated broker-dealers and investment advisers. 
· Section 917 requires the SEC to conduct a study regarding the financial literacy among investors within 2 years of enactment. 
· Section 918 requires the GAO to conduct a study regarding mutual fund advertising within 18 months of enactment. 
· Section 919A requires the GAO, within 18 months of enactment, to conduct a study identifying and examining potential conflicts of interest between the staffs of the investment banking and equity and fixed income securities analyst functions within the same firm. 
· Section 919B requires the SEC, within 6 months of enactment, to study how to improve investor access to information about registered and previously registered investment advisers, associated persons of investment advisers, brokers and dealers and their associated persons on the Central Registration Depository and Investment Adviser Registration Depository systems, and identify information that should also be made publicly available. 
· Section 919C requires the GAO, within 180 days of enactment, to conduct a study on financial planners and the use of financial designations, including (i) the effectiveness of State and Federal regulations to protect investors and consumers from individuals holding themselves out as financial planners by using misleading titles, designations, or marketing materials, (ii) the structure of current State and Federal oversight regulations for financial planners, and (iii) legal or regulatory gaps in the regulation of financial planners. 
· Section 922 requires the SEC Inspector General to study the effectiveness of the whistleblower protection program established by these amendments within 30 months of enactment. 
· Section 929Y requires the SEC to conduct a study on whether private rights of action under the antifraud provisions of the Securities and Exchange Act of 1934 should be extended to cover extraterritorial private rights of action within 18 months of enactment. 
· Section 929Z requires the GAO, within 1 year of enactment, to conduct a study on the impact on securities litigation of authorizing a private right of action against any person who aids or abets another in violation of the securities laws. 

· Section 939 requires the SEC, within 1 year of enactment, to study the feasibility of (i) standardizing credit ratings terminology so agencies issue credit ratings using identical terms, (ii) standardizing market stress conditions under which ratings are evaluated, (iii) requiring "a quantitative correspondence between credit ratings and a range of default probabilities and loss expectations under standardized conditions of economic stress," and (iv) standardizing "credit rating terminology across asset classes so ratings correspond to a standard range of default probabilities and expected losses independent of asset class and issuing entity." 
· Section 939C requires the SEC to study how to strengthen credit rating agency independence within 3 years of enactment. 
· Section 939D requires the GAO, within 18 months of enactment, to study alternative business models for compensating NRSROs to create incentives for such organizations to provide more accurate credit ratings. 
· Section 939E requires the GAO to study the feasibility of establishing an independent professional analyst organization for rating analysts that would set professional standards and a code of ethical conduct within 1 year after publication of the rules issued under Section 936. 
· Section 939F requires the SEC to study the credit rating process for structured finance products, and the feasibility of establishing a new system of determining the credit ratings of these products within 24 months of enactment. 

· Section 941 requires the Fed, in coordination and consultation with several other agencies, to study the combined impact of the new credit risk retention requirements on each individual class of asset-backed security and the Financial Accounting Statements 166 and 167 issued by the Financial Accounting Standards Board within 90 days of enactment. 
· Section 946 requires the FSOC to conduct a study on the macroeconomic effects of risk retention requirements within 180 days of enactment. 
· Section 952 requires the SEC to conduct a study and review the use of compensation consultants within 2 years of enactment. 
· Section 967 requires the SEC to hire an independent consultant to study the SEC's organization and recommend any reorganization within 150 days after retaining the consultant. 
· Section 968 requires the GAO to study the number of employees who leave the SEC to work for financial institutions it regulates and determine how many employees who leave the SEC have worked on cases involving financial institutions it regulates within 1 year of enactment. 
· Section 976 requires the GAO to study the effectiveness of disclosure requirements for issuers of municipal securities within 24 months of enactment. 
· Section 977 requires the GAO to conduct a study on the municipal securities markets and analyze the efficiency of these markets within 18 months of enactment. 
· Section 978 requires the GAO, within 180 days of enactment, to conduct a study of the level of funding for the Governmental Accounting Standards Board and its role and importance in the municipal securities markets. 
· Section 989 requires the GAO to conduct a study on proprietary trading and the risks and conflicts associated with proprietary trading within 15 months of enactment. 
· Section 989F requires the GAO to conduct a study and determine the best Federal regulatory structure for person to person lending within 1 year of enactment. 
· Section 989G requires the SEC, within 13 months of enactment, to conduct a study to determine how it could reduce the burden of complying with section 404(b) of Sarbanes-Oxley for companies with a market capitalization between $75,000,000 and $250,000,000 for the relevant reporting period. 
· Section 989I requires the GAO, within 3 years of enactment, to conduct a study regarding the impact of this Act's amendments to section 404(b) of Sarbanes-Oxley, including, among other things, an analysis of (i) whether issuers exempt from section 404(b) have fewer or more restatements of published accounting statements than non-exempt issuers, (ii) the cost of capital for issuers exempt from section 404(b) compared to the cost of capital for non-exempt issuers, and (iii) whether there a difference in investor confidence in the integrity of the financial statements of issuers that comply with such section 404(b) and exempt issuers. 
Title XI - Federal Reserve System Provisions
 
This title makes certain changes to the Fed's authority to monitor and take action to mitigate systemic risk. In particular, the Law amends the Federal Reserve Act to prevent emergency lending to individual entities and provides that emergency lending programs must be designed to provide liquidity, not to aid a failing financial company. All policies and procedures governing emergency lending must be established, as soon as is practicable after enactment, by regulation, in consultation with Treasury. Any recipient of emergency lending would be identified within one year after receipt of assistance (unless the Fed reports to Congress that such disclosure would reduce the efficacy of the program). Furthermore, the Law provides authority for the Comptroller General to audit emergency lending by the Fed. Lastly, the Law permits the FDIC to guarantee the debt of solvent insured depositories and their holding companies, subject to strict conditions. Procedures are provided to approve the guarantee and for resolution of such companies in the case of default.
 

Title XII - Improving Access to Mainstream Financial Institutions 

 

This title is designed to encouraged "eligible" entities to develop initiatives that bring low- and moderate-income individuals into mainstream financial institutions, particularly as account holders.  Entities that are eligible for this title can apply to Treasury for a grant to offer products and services such as small dollar value loans or financial education and counseling to such borrowers.  Eligible entities include, among others, federally insured depository institutions, CDFIs, and state, local or tribal governments.  

 

Title XIII - Pay It Back Act
 

This title sets forth the provisions for funding the mandates included in the Law.  As initially approved by the conference committee, the Law would have imposed a fee on banks with more than $50 billion in assets and hedge funds with more than $10 billion in assets.  This provision was subsequently changed, and instead the Law offsets costs by ending the Troubled Assets Relief Program ahead of schedule, using leftover money to pay for the provisions of the Law.  

 
Title XV - Miscellaneous Provisions
 

This title includes provisions generally unrelated to financial regulatory reform.  Among the provisions in this title are statutes that:

· Restrict the ability to use U.S. funds for foreign governments; 

· Instruct the SEC to adopt rules requiring disclosure of conflict minerals from Congo; 

· Require issuers under the 1934 Act who own or operate coal or other mines, to include in each periodic report specific information on the health and safety of the mine, including violations, citations, and orders, and number of mining-related fatalities; and 

· Require the SEC to adopt final rules that require each "resource extraction issuer" to include in an annual report information relating to any payment made by the issuer, a sub of the issuer, or an entity under the control of the issuer to a foreign government or the U.S. government for the purpose of development of oil, natural gas, or minerals.  

The following studies are required by Title XV:

· Section 1505 requires the GAO, within 1 year of enactment, to conduct a study and issue a report assessing the independence, effectiveness, and expertise of presidentially appointed inspectors general and inspectors general of designated Federal entities. 
· Section 1506 requires the FDIC, within 1 year of enactment, to study (i) the definition of core deposits for the purpose of calculating banks' insurance premiums, (ii) the impact on the Deposit Insurance Fund of redefining brokered deposits and core deposits to better distinguish between them, (iii) the differences between core deposits and brokered deposits and their role in the economy and U.S. banking sector, (iv) the potential stimulus on local economies of redefining core deposits, and (v) the possible results on competitive parity between large institutions and community banks from redefining core deposits. 

 
Title XVI - Section 1256 - Contracts
 

This one provision title excludes certain types of investments from the definition of "Section 1256 contracts."  Generally, investments that are under Section 1256 of the U.S. Tax Code are treated differently from other securities for tax purposes.  These investments include, among others, any regulated futures contract, foreign currency contracts, dealer equity options and dealer securities futures contracts.  The Law now provides that a Section 1256 contract does not include: "(A) any securities futures contract or option on such a contract unless such contract or option is a dealer securities futures contract, or (B) any interest rate swap, currency swap, basis swap, interest rate cap, interest rate floor, commodity swap, equity swap, equity index swap, credit default swap, or similar agreement."

 

 

About BuckleySandler
 
With more than 100 lawyers in Washington, DC, Los Angeles, and New York, BuckleySandler provides best-in-class legal counsel to meet the challenges of its financial services industry and other corporate and individual clients across the full range of government enforcement actions, complex and class action litigation, transactional, regulatory, and public policy issues. The firm advises and advocates for the nation's leading banks, mortgage lenders, mortgage servicers, credit card companies, investment banks, private equity firms, hedge funds, insurance companies, securities firms and other financial services companies as they confront the challenges and opportunities of an ever-changing and tumultuous business, legal, regulatory and legislative environment. Please visit us at http://www.buckleysandler.com or at the following locations: 

· Washington: 1250 24th St NW, Suite 700, Washington D.C. 20037, (202) 349-8000 
· Los Angeles: 1801 Century Park East, Suite 2240, Los Angeles, CA 90067, (424) 203-1000 
· New York: 505 5th Avenue, 28th Floor, New York, New York, 10017, (212) 542-1620 
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