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HUD Issues Mortgage Letter Addressing Final Rule Amending Net Worth Requirement, Eliminating Loan Correspondent Approval. The U.S. Department of Housing and Urban Development (HUD) recently issued Mortgagee Letter (ML) 2010-20 (dated June 11 and published on Hudclips June 15) to explain and clarify the implementation of HUD's recently-issued final rule that, among other things, (i) has increased the net worth required for approved mortgagees, (ii) has eliminated the Federal Housing Administration (FHA) approval requirement for loan correspondents (LCs), and (iii) will affect the relationship of principals and authorized agents. 

Increased Net Worth Required for FHA-Approved Mortgagees 

The table below describes the timeline for implementation of the final rule's net worth requirements:  

	Timing
	Net Worth Requirement

	Effective May 20, 2010
	· New lender applicants must possess a net worth of at least $1 million.

	Effective May 20, 2011
	· Each lender or mortgagee with FHA approval as of May 20, 2010 that exceeds the Small Business Administration's (SBA) size standards for a small business must possess a net worth of at least $1 million. (SBA's current requirements for classification as a small business in this subsector are less than $7 million in annual receipts for non-depository institutions and less than $175 million in assets for depository institutions.) 

· Each lender or mortgagee with FHA approval as of May 20, 2010 that meets the size standards for a small business as defined by SBA must possess a net worth of at least $500,000. 

	Effective May 20, 2013
	· Single-Family - Irrespective of size, approved lenders and applicants must have a net worth of at least $1 million plus 1% of total FHA loan volume in excess of $25 million, up to a maximum required net worth of $2.5 million. 

· Multi-Family - Irrespective of size, approved lenders and applicants must have a net worth of $1 million. 

· If performing mortgage servicing -- must have an additional 1% of total FHA loan volume in excess of $25 million, up to a maximum required net worth of $2.5 million. 

· If not performing mortgage servicing -- must have an additional 0.5% of total FHA loan volume in excess of $25 million, up to a maximum required net worth of $2.5 million. 

· If a mortgagee participates in both Single-Family and Multi-Family, it must meet the Single-Family net worth requirement.


Expiration of Loan Correspondent Approval 

As of May 20, 2010, FHA no longer accepts applications for LC approval. Previously-approved LCs that are in good standing with FHA will retain their approval through December 31, 2010, and may continue to originate FHA loans through the end of the calendar year. LCs that were required to renew between March 31, 2010 and May 20, 2010, but have not yet done so, must complete their online annual certification and submit a renewal fee to remain in good standing. The failure to renew is subject to administrative action or to withdrawal. 

Third-Party Originators (TPOs) 

TPOs, including a previously-approved LC whose approval has expired, may participate in FHA programs through sponsorship by an FHA-approved Direct Endorsement (DE) mortgagee. However, TPOs will not receive independent FHA eligibility approval. At the discretion of the sponsoring mortgagee, TPOs may perform all origination and processing tasks (other than tasks performed via FHA Connection) that are executed relating to an FHA loan transaction. Additionally, an approved mortgagee may permit a sponsored TPO to originate Home Equity Conversion Mortgages (HECMs), subject to all other HECM origination requirements. However, TPOs are prohibited from conducting several activities. Specifically, a TPO may not (i) close loans in its own name, (ii) perform underwriting and loan approval, (iii) insure the loan, or (iv) submit the loan to HUD for insurance endorsement. The failure of a TPO to comply with these and other FHA requirements may result in sanctions against the sponsoring mortgagee. 

Principal-Authorized Agent Relationships 

The ML clarifies several changes to principal-authorized agent relationships, which will become effective January 1, 2011: 

· Loans originated through principal-authorized agent relationships will be permitted to close in either party's name if both parties must possess unconditional DE approval; 

· For forward mortgages, the principal can have either unconditional DE or unconditional HECM approval. The authorized agent must have unconditional DE approval; 

· For HECM mortgages, the principal can have either unconditional DE or unconditional HECM approval. The authorized agent must have unconditional HECM approval; 

· The principal must originate the loan and the authorized agent must underwrite the loan; 

· Either a principal or an authorized agent may submit the loan for insurance; and 

· The parties' roles as principal and authorized agent must be documented in FHA Connection.

For a copy of the ML, please see: http://www.hud.gov/offices/adm/hudclips/letters/mortgagee/files/10-20ml.pdf. 

Agencies Announce Public Hearings on CRA. On June 17, the federal bank and thrift regulatory agencies announced four public hearings to discuss the modernization of the regulations implementing the Community Reinvestment Act (CRA). The hearings will take place in the following cities: Arlington, Virginia (July 19); Atlanta, Georgia (August 6); Chicago, Illinois (August 12); and Los Angeles, California (August 17). The hearings will specifically discuss (i) the scope of CRA geographic coverage, (ii) performance tests for asset thresholds and designations, (iii) affiliate activities, (iv) small business and consumer lending evaluations and data, (v) expanding access to banking services, (vi) how better to facilitate community development, (vii) the impact of discriminatory or other illegal credit practices on CRA evaluations, and (viii) changes to CRA disclosures and evaluations. Interested parties can submit written comments or oral testimony. Registration is required to attend the sessions and to provide oral testimony. Written comments are due by August 31, 2010. For more information on registration, please see: http://www.ffiec.gov/cra/hearings.htm. For a copy of the proposed topics and questions, please see: http://www.fdic.gov/news/news/press/2010/pr10134a.pdf.
Federal Reserve Board Panels to Discuss Potential Revisions to HMDA Regulations. On June 17, the Federal Reserve Board announced the discussion topics for its upcoming public hearings to address potential revisions to Regulation C, which implements the Home Mortgage Disclosure Act (HMDA). The hearings will take place at the following locations: Atlanta, Georgia (July 15); San Francisco, California (August 5); Chicago, Illinois (September 16); and Washington, D.C. (September 26). The hearings will specifically discuss which data elements should be required under HMDA and which institutions should be required to report HMDA data. Oral testimony or written comments can be submitted for the record, and written comments must be submitted within 60 days after notice is published in the Federal Register. For more information, please see http://www.federalreserve.gov/communitydev/hmda.htm. For a copy of the press release, please see:

http://www.federalreserve.gov/newsevents/press/bcreg/20100617a.htm. 
FinCEN Supplements Loan Modification Scam SAR Reporting Guidance. On June 17, the Financial Crimes Enforcement Network (FinCEN) supplemented previously-issued guidance regarding loan modification and foreclosure rescue scams. The advisory, among other things, (i) discusses red flags to identify a foreclosure rescue scam, (ii) notes that, when applicable, "foreclosure rescue scam" must be included in the narrative portions of any relevant Suspicious Activity Reports (SARs), and (iii) indicates that SARs must include all available relevant information for each party suspected of engaging in the suspected fraudulent activity; however, the homeowner should only be listed as a suspect if there is a reasonable belief that the homeowner knowingly participated in the fraudulent activity. The advisory was precipitated by an increased prevalence of loan modification and foreclosure rescue schemes intended to capitalize on incentives offered by federal assistance programs, including the Home Affordable Modification Program. For a copy of the guidance, please see:
 http://www.fincen.gov/statutes_regs/guidance/pdf/fin-2010-a006.pdf. 
Financial Fraud Enforcement Task Force Announces Major Mortgage Fraud Operation. On June 17, the Financial Fraud Enforcement Task Force announced the results of Operation Stolen Dreams, the largest collective enforcement to date brought to confront mortgage fraud. Unlike previous mortgage fraud sweeps, the operation consisted of both criminal and civil enforcement. Begun on March 1, the nationwide operation, has, thus far, involved 1,215 criminal defendants who are allegedly responsible for more than $2.3 billion in losses, and 191 civil enforcement actions resulting in the recovery of more than $147 million. For a copy of the press release, please see:

http://www.justice.gov/opa/pr/2010/June/10-opa-708.html. 

FTC Announces Actions Pertaining to Foreclosure Relief Services Companies. On June 17, the Federal Trade Commission (FTC) announced several actions pertaining to foreclosure relief services companies. The FTC announced (i) a settlement order to ban 16 marketers from offering foreclosure relief services, (ii) an order for a foreclosure relief services company to pay $11.4 million for allegedly violating a previous court order, and (iii) new charges against an online marketing operation that allegedly misrepresented itself as a government mortgage assistance program. For a copy of the press release, please see: http://www.ftc.gov/opa/2010/06/loanmods.shtm. 

Revised FAQs on HAMP Supplemental Directives Available. On June 14, a revised Frequently Asked Questions (FAQs) document, directed at servicers participating in the Home Affordable Modification Program (HAMP), was released to clarify existing Supplemental Directives issued for HAMP. For a copy of the revised FAQs, please see: https://www.hmpadmin.com/portal/docs/hamp_servicer/hampfaqs.pdf. 

House Approves FHA Reforms. On June 10, the U.S. House of Representatives passed H.R. 5072, the "FHA Reform Act of 2010," by a vote of 406 to 4. The bill would amend the National Housing Act to authorize the Secretary of Housing and Urban Development (HUD) to increase the maximum annual premium payments for mortgage insurance from the current 0.55% cap to 1.55%. The bill contains a number of provisions to improve the financial soundness of the Federal Housing Administration (FHA) and specifically includes provisions that would give the HUD Secretary heightened authority to terminate mortgagee approval and mandates the indemnification of mortgage loans that are either not originated or underwritten in accordance with HUD's requirements or that involve fraud or misrepresentation. The House rejected amendments to the bill that would have (i) raised the FHA down payment requirement from 3.5% to 5%, (ii) capped FHA market share at 10% of total loans originated in the U.S. per year, and (iii) created a maximum loan limit of $500,000 for single family units. For a copy of the bill, please see: http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h5072rh.txt.pdf. 

FTC Announces Settlement Regarding Default Servicing Practices. On June 7, the Federal Trade Commission (FTC) announced a settlement to address certain servicing practices allegedly conducted by Countrywide entities prior to being acquired by Bank of America. The defendants did not admit or concede that any wrongdoing was committed, but agreed to the Consent Order to settle and resolve the disputes. Additionally, the complaint does not allege any wrongdoing by Bank of America, N.A. The complaint was brought under the FTC's authority under Section 5 of the FTC Act to prohibit unfair or deceptive acts or practices. The particular practices cited in the complaint related to default-related services performed on loans where the borrower was either in default or in bankruptcy. For borrowers in default, the complaint alleged that the defendants were using affiliates to conduct default services in a "vertical integration strategy" that resulted in "marked up" fees to borrowers. Secondly, the complaint alleged that the defendants conducted impermissible practices in servicing loans for borrowers in Chapter 13 bankruptcy proceedings. Specifically, the FTC alleged that the defendants made errors in servicing loans in bankruptcy that led to inaccurate payment posting and unauthorized fees, failed to disclose fees and escrow shortages and deficiencies that accrued while the borrower was in bankruptcy, and impermissibly sought to collect the accrued amounts after the bankruptcy case had closed. Under the terms of the settlement, the defendants (i) must pay $108 million to refund borrowers that the FTC alleged were overcharged, (ii) may only charge servicing fees that are authorized by the loan instruments, by law, or by the consumer, (iii) may only charge a fee for a default-related service that is a reasonable fee charged by a third party (including an affiliate) for work actually performed, and, if the fee is charged by an affiliate, is market-based and is in line of specified allowables, (iv) must advise consumers if it intends to use affiliates for default-related servicers, and if so, it is required to provide a fee schedule, and (v) is required to send borrowers in Chapter 13 bankruptcy a monthly notice that informs the borrower what the borrower currently owes, including any fees assessed during the prior month. For the complaint, consent judgment, and press release, please see:

http://www.ftc.gov/os/caselist/0823205/index.shtm. 

HUD Issues ANPR on RESPA's "Required Use" Prohibition. On June 3, the U.S. Department of Housing and Urban Development (HUD) issued an Advance Notice of Proposed Rulemaking (ANPR) to seek public comment on complaints that homebuilders are offering homebuyers discounts and upgrades in exchange for agreeing to use the homebuilder's affiliated mortgage lender without giving the homebuyers adequate time to research the contract or to seek other offers of credit. According to HUD, the requested comments may be used to inform a future revision or clarification of Section 8 of the Real Estate Settlement Procedure Act (RESPA), which prohibits the "required use" of an affiliated settlement service provider. In particular, HUD seeks comments on (i) how to structure the "required use "rule so that it proscribes only those affiliate arrangements that harm consumers, (ii) the effects of forward loan commitments purchased by homebuilders from mortgage lenders, (iii) how the pricing and appraisal value of a home is affected when a homebuyer receives incentives from a homebuilder, (iv) state and local enforcement agencies' experiences with affiliate arrangements, (v) the benefits of the "one-stop shopping" option that affiliate arrangements provide to homebuyers, and (vi) the distinction between providing a homebuyer with an incentive to use a particular mortgage lender and providing a disincentive against using any other mortgage lender. Comments are due by September 1, 2010. For a copy of the notice, please see: http://edocket.access.gpo.gov/2010/pdf/2010-13350.pdf. 

FHA to Expand Acceptance of Electronic Signatures. Assistant Secretary for Housing David Stevens recently announced that the Federal Housing Administration (FHA) intends to expand its acceptance of electronic signatures on certain documents. In April, the U.S. Department of Housing and Urban Development announced that FHA will accept electronic signatures on certain third-party documents (e.g., sales contracts) included in the case binder for mortgage insurance endorsement, in accordance with the Electronic Signatures in Global and National Commerce Act and the Uniform Electronic Transactions Act. According to the announcement, FHA intends to expand its acceptance of electronic signatures by accepting electronic signatures on Lender Originated Documents (e.g., the Uniform Residential Loan Application) and loan disclosures that are signed by borrowers. The statement also indicates that FHA may, in the future, accept electronic signatures on lender originated documents to be signed by the lender's representative (e.g., the underwriter certification). For a copy of the announcement, please see:

http://www.buckleysandler.com/Stevens_Letter_May_2010.pdf. 
FTC Delays Red Flags Rule Enforcement Through December 31, 2010. On May 28, the Federal Trade Commission (FTC) announced that it will delay enforcement of its Red Flags Rule (the Rule) through December 31, 2010. The Rule was most recently scheduled to become effective on June 1, 2010. According to Chairman Leibowitz, the delay is required because of pending Congressional legislation to "fix the unintended consequences of the legislation"-specifically, the application of the Rule to certain professions (e.g., healthcare, accounting, and legal practices). This is the fourth time that the FTC has delayed enforcement of the Rule, which, among other things, requires creditors and financial institutions to develop and implement written Identity Theft Prevention Programs. For a copy of the press release, please see:
 http://ftc.gov/opa/2010/05/redflags.shtm. For more information on the Rule, please see: http://www.ftc.gov/bcp/edu/microsites/redflagsrule and the FTC's Frequently Asked Questions for the Rule at: http://www.ftc.gov/bcp/edu/microsites/redflagsrule/faqs.shtm. 
FHFA Announces Uniform Mortgage Data Program for Freddie Mac, Fannie Mae. On May 24, the Federal Housing Finance Agency (FHFA) announced the Uniform Mortgage Data Program (Program), which is intended to enhance the depth of collateral, borrower and loan data submitted to Freddie Mac and Fannie Mae (the GSEs). The intention of the Program is to standardize data submissions to the GSEs. According to Freddie Mac, the Program will not make "significant changes" to data that is currently collected. For a copy of the announcement, please see:

http://www.fhfa.gov/webfiles/15748/Uniform_Mortgage_Data_Program.pdf. For a copy of the Frequently Asked Questions for the Program, please see:

http://www.freddiemac.com/sell/secmktg/uniform_mortgage_faq.html. 
U.S. Attorney's Office Launches New Financial Fraud Task Force. On May 20, federal and Virginia state officials announced the creation of the Virginia Financial and Securities Fraud Task Force, a partnership between criminal investigators and civil regulators to investigate and prosecute financial fraud cases nationwide. The task force stems from an existing working relationship (between the Federal Bureau of Investigation, the U.S. Postal Inspection Service and the Internal Revenue Services' Criminal Investigation Division) that will be expanded to include civil regulators from the U.S. Securities and Exchange Commission, the Commodities Futures Trading Commission and the Virginia State Corporation Commission, as well as state prosecutors from the Virginia U.S. Attorney General's Office. The Virginia Financial and Securities Fraud Task Force is also intended to be an investigative arm of the President's Financial Fraud Enforcement Task Force, an interagency national task force responsible for investigating and prosecuting financial crimes. For a copy of the press release, please see: http://www.justice.gov/usao/vae/Pressreleases/05-MayPDFArchive/10/20100521fraudnr.html. 

Senate Passes Regulatory Reform Bill.  On May 20, by a vote of 59-39, the Senate passed comprehensive financial services reform entitled the "Restoring American Financial Stability Act of 2010." For procedural reasons, the final bill was passed as H.R. 4173 (the Bill), but the Bill generally tracks the language of the legislation that was shepherded through the Senate Banking Committee by Chairman Christopher Dodd (D-CT) as S. 3217. While the Bill is substantially similar to the Dodd legislation, some key changes were made during the three-week debate on the Senate floor. The Senate bill must now be reconciled with H.R. 4173, the financial services reform bill passed by the House on December 11, 2009 in a House-Senate conference. Congressional leaders have told the press that they expect to complete the conference and get a bill on the President's desk by the July 4th holiday.
Treasury, HUD Announce Additional HAMP Servicer Reporting Requirements. On May 17, the U.S. Department of the Treasury and the Department of Housing and Urban Development (HUD) released April data for the Home Affordable Modification Program (HAMP) and announced more detailed reporting requirements for participating servicers. New reporting requirements focus on servicer compliance with program guidelines (e.g., the results of loan-file reviews), program execution (e.g., the average time from the start of a trial modification to the start of a permanent modification) and homeowner experience (e.g., the handling of calls from homeowners). The expanded reporting requirements will apply to the eight largest servicers by July 2010. For a copy of the press release, see:

http://portal.hud.gov/portal/page/portal/HUD/press/press_releases_media_advisories/2010/HUDNo.10-102.
State News
South Carolina Legislature Overrides Governor's Veto of Bill Amending Mortgage Broker Licensing Requirements, Restricts Payday Lending by Supervised Lenders. On June 15, the South Carolina General Assembly overrode the veto of South Carolina Governor Mark Sanford in connection with H 3790, a bill including provisions to amend licensing requirements for mortgage loan originators that are independent contractors and prohibiting payday loans made by non-bank supervised lenders. The bill amends the South Carolina Mortgage Lending Act to require the licensure of an independent contractor who originates loans for and under the supervision of a mortgage broker licensee as a "qualified loan originator." A qualified loan originator is subject to the requirements of a loan originator and cannot (i) be compensated based upon the terms of the loan originated (except for the amount of the principal balance), (ii) offer loans other than fixed-term, fixed-rate, fully amortizing mortgages, or (iii) handle borrower or other third-party funds in connection with the mortgage loan. The bill also excludes payday loans from the definition of "supervised loans," defined as non-mortgage consumer loans in excess of 12% interest per year, and prohibits non-bank supervised lenders from making payday loans. The bill, however, does not amend South Carolina's separate payday lending law. Initial violations of this prohibition are subject to fines while the third violation is subject to license revocation. In vetoing the bill, Governor Sanford objected to licensing independent contractors working under the supervision of a mortgage broker licensee differently than non-affiliated independent contractors and restricting consumer access to payday loans. The law becomes effective immediately. For a copy of the bill, please see: http://www.scstatehouse.gov/sess118_2009-2010/bills/3790.htm. For a copy of the Governor's veto, please see:

http://governor.sc.gov/NR/rdonlyres/A0AB7D58-484C-49EC-9DD7-856ED2D5D7C3/35671/H3790MortgageLoanOriginator.pdf. 

Florida Office of Financial Regulation Announces License Application Deadlines; Transitions to NMLS. On June 9, the Florida Office of Financial Regulation announced that, effective July 8, 2010, it will no longer directly accept applications for mortgage broker, mortgage brokerage business, mortgage lender, and correspondent mortgage lender licenses. Beginning October 1, 2010, these licenses must be obtained via the Nationwide Mortgage Licensing System (NMLS). Current licensees must reapply for licensure via NMLS by January 1, 2011. For a copy of the press release, please see http://www.flofr.com/PressReleases/ViewMediaRelease.asp?ID=3591. 

Pennsylvania Department of Banking Announces Enforcement Action Against Mortgage Broker. On June 9, the Pennsylvania Department of Banking (PA DOB) announced a final order against an individual mortgage broker (doing business as the entity Veritas Mortgage Services) for allegedly closing a mortgage loan in his own name. The PA DOB's action resulted from a complaint by the purchasers in the transaction, who had attempted to cancel the transaction after failing to secure financing. The seller in the transaction refused to refund the purchasers' down payment in light of a mortgage loan commitment letter signed by the broker. The order requires restitution to the purchasers, the payment of a $500 fine, and for the entity to cease from mortgage lending activities until obtaining the appropriate license. For a copy of the order, please see: http://www.portal.state.pa.us/portal/server.pt/document/844246/harden%2C_antony_coulter_dba_veritas_mtg_services060910_pdf. 
Illinois Law Requires Illinois Courts to Stay Mortgage Foreclosure Proceedings Against Combat Military Personnel. On June 1, Illinois Governor Pat Quinn signed into law HB 3762, a bill that requires an Illinois court to stay for 90 days foreclosure proceedings against a mortgagor who is a servicemember of the military on active duty and has been deployed to a combat (or combat support) posting within the previous 12 months. The stay is not automatic and must be requested by the servicemember. The bill takes effect January 1, 2011. For a copy of the bill, please see:

http://www.ilga.gov/legislation/publicacts/96/PDF/096-0901.pdf. 
Vermont Enacts Mediation Requirement for Foreclosures. On May 29, Vermont Governor Jim Douglas signed HB 590, a bill establishing a mediation program for mortgage foreclosure actions involving loans subject to federal Home Affordable Modification Program (HAMP) guidelines. The law requires a court to refer a foreclosure case to mediation whenever the mortgagor enters an appearance or requests mediation within four months after judgment is entered. The court may, for good cause, shorten the four month period or, alternatively, decline to order mediation upon finding that the mortgagor is attempting to delay the case. Mediation is not required if the mortgagee files a motion detailing its compliance with the applicable HAMP requirements. During the mediation period, the law requires the mortgagee to consider available foreclosure preventions tools, "including reinstatement, loan modification, forbearance, and short sale, and the calculations, assumptions, and forms established by the HAMP guidelines." A mortgagee must produce documentation of its consideration of these options, as well as any pooling or servicing agreements, if applicable, to the mortgagor. The cited provisions take effect July 1, 2010. For a copy of the bill, please see:

 http://www.leg.state.vt.us/docs/2010/Acts/ACT132.pdf. 
Oklahoma Amends Mortgage Licensing Act; Adds Exemption for Depository Institutions. On May 28, Oklahoma Governor Brad Henry signed HB 2831, a law that amends the Oklahoma Mortgage Licensing Act (MLA). The law will: 

· Expressly exempt depository institutions and their subsidiaries from registering under the MLA; 

· Require all applicants for a mortgage loan originator license to be sponsored by a licensed mortgage broker. The Oklahoma Commission on Consumer Credit will establish regulations regarding the sponsors of mortgage loan originators; and 

· Modify the administrative procedures provided by the MLA by creating a Hearing Examiner to consider alleged MLA violations and to propose findings to the Administrator of Consumer Credit, who retains the power to issue final agency orders. 

The amendments take effect July 1, 2010. For a copy of the amendments, please see: http://webserver1.lsb.state.ok.us/2009-10bills/HB/hb2831_engr.rtf. 

Florida Law Expands Regulation of Consumer Debt Collection. On May 27, Florida Governor Charlie Crist approved SB 2086, a bill that amends the current statute regulating Florida consumer debt collection agencies. Specifically, the new law will: 

· Enable the Florida Office of Financial Regulation (OFR) to more thoroughly investigate collection agencies through expanded subpoena power; 

· Authorize the OFR to issue cease and desist orders and direct collection agencies to take corrective action; 

· Grant the OFR discretion to promptly respond to a certified consumer complaint (currently, the OFR must wait for five certified complaints to accumulate within a 12-month period before taking action); 

· Empower the Florida Attorney General to take action for debt collection violations in response to a certified consumer complaint; 

· Require debt collection agencies to maintain books and records necessary to determine compliance with the debt collection provisions; and 

· Increase the cap on administrative fines (from $1,000 to $10,000) for both out-of-state agencies operating without proper registry and for registered agencies.

The bill takes effect October 1, 2010. For the full text of the bill, please see: http://laws.flrules.org/files/Ch_2010-127.pdf. 

Colorado Creates Board of Mortgage Loan Originators to Regulate Mortgage Companies. On May 26, Colorado Governor Bill Ritter, Jr. signed a bill (H.B. 10-1141) that (i) creates a new state mortgage regulatory division, the Board of Mortgage Loan Originators, and (ii) establishes registration deadlines for mortgage loan originators and mortgage companies via the Nationwide Mortgage Licensing System (NMLS). The law establishes a new licensing category of "mortgage company," defined as entities that take residential mortgage loan applications or offer or negotiate the terms of a residential mortgage loan. The new law exempts from mortgage company licensing requirements banks, savings associations, subsidiaries owned and controlled by a bank or savings association, employees of bank or savings association or its subsidiaries, credit unions, and employees of credit unions. Mortgage companies will be overseen by the newly-created Board of Mortgage Loan Originators, which will, among other things, have the authority to impose fines and deny license applications or renewals. Mortgage companies, as well as individual mortgage loan originators, must be licensed via NMLS by January 1, 2011. For a copy of the bill, please see:

http://www.leg.state.co.us/CLICS/CLICS2010A/csl.nsf/fsbillcont3/91997519A6EFDCBB872576A80054E840?Open&file=1141_enr.pdf. 

Vermont Enacts Law Restricting Certain Practices of Credit Card Companies. On May 21, the Vermont legislature enacted S. 138, a bill limiting certain practices of "electronic payment systems" (a defined term that includes most credit card companies). Under the new law, electronic payment systems would be prohibited from (i) imposing penalties on merchants that offer discounts for use of certain cards (or alternate forms of payment), (ii) restricting the freedom of merchants to set minimum card transaction amounts up to $10, and (iii) limiting the right of merchants to accept electronic payments at some, but not all, of their locations. Electronic payment systems that violate S.138 would also violate Vermont's Consumer Fraud Act and could face civil penalties of up to $10,000, as well as private civil actions. Notably, the final bill does not contain a restriction on interchange fees that was present in the original version of the bill. The bill becomes effective January 1, 2011. For a copy of S.138, please see:

http://www.leg.state.vt.us/docs/2010/Acts/ACT116.pdf. 

Maryland Enacts Reverse Mortgage Loan Legislation. On May 20, Maryland Governor Martin O'Malley signed into law S.B. 878, a bill setting forth requirements applicable to reverse mortgage loan lenders and arrangers of financing. Among other things, the bill: 

· Requires reverse mortgage loan lenders and arrangers of financing to comply with certain federal laws and regulations governing federally-insured home equity conversion mortgage loans; 

· Prohibits reverse mortgage loan lenders and arrangers of financing from conditioning the origination of a reverse mortgage loan upon a borrower's purchase of an annuity, long-term care policy, or other related financial or insurance product. However, a reverse mortgage loan borrower may be required to purchase title, hazard, and/or flood insurance, as well as any other financial or insurance product that is required for reverse mortgage loans insured under federal law; and 

· Requires reverse mortgage loan lenders and arrangers of financing, upon receipt of a reverse mortgage loan application from a prospective borrower, to provide a borrower with a written checklist of reverse mortgage loan-related issues that a borrower should discuss with a counseling agency. 

The bill applies to reverse mortgage loans applied for on or after October 1, 2010. For a copy of the bill, please see: http://mlis.state.md.us/2010rs/bills/sb/sb0878t.pdf. 

Minnesota Law Amends Requirements for Reverse Mortgages, Foreclosure Notices. On May 19, Minnesota Governor Tim Pawlenty signed SF 2430, a bill that amends reverse mortgage loan and foreclosure notice requirements. Regarding reverse mortgage loans, the law: 

· Provides for a seven-day "cooling off" period subsequent to a borrower's written acceptance of a reverse mortgage. During the period, a borrower cannot be required to proceed with or close the reverse mortgage. The law requires lenders to provide notice of this period to borrowers, and the period cannot be waived; 

· Provides that a lender that fails to make required loan advances and fails to cure an actual default after notice forfeits any right to repayment for reverse mortgages that are not federally insured. Once forfeiture has occurred, the mortgage may then be declared null and void by a court; 

· Prohibits making the purchase of insurance, annuities, or related products a condition of obtaining, or obligation of, a reverse mortgage loan, as well as prohibits lenders from receiving compensation for providing referrals for these services; and 

· Requires lenders to provide at least 3 independent housing counseling agencies to the applicant. Lenders must receive and maintain (for the duration of the mortgage) certification from the applicant that the applicant received the required counseling.

Regarding foreclosure notice requirements, the bill provides borrowers new "redemption rights" and requires a "results of sale" notice. In addition to prescribing the content of the notices, the bill provides a private right of action to recover damages and attorneys' fees and costs for violations of the "notice of results of foreclosure sale" requirements. The notice requirements become effective August 1, 2010 and apply to notices delivered on or after that date. For a copy of the bill, please see:

https://www.revisor.mn.gov/laws/?id=375&doctype=Chapter&type=0&year=2010. 

Colorado Governor Signs Bill on Refund Anticipation Loans. On May 19, Colorado Governor Bill Ritter signed HB 10-1400, a bill that creates protections for Colorado consumers seeking refund anticipation loans (RALs). RALs are loans made based on a borrower's anticipated income tax refund. The bill establishes the Refund Anticipation Loan Act (RAL Act), under which:  

· Individuals offering tax refund loan services must be employed directly by an electronic return originator; 

· Loan facilitators must provide specific oral, written and posted disclosures that communicate, among other things, (i) a schedule of fees and example interest rates for different loan amounts up to $5,000, (ii) the duration, amount, applicable fees and interest rates associated with the anticipated tax refund loan, and (iii) procedures for making a complaint about the tax refund loan; and 

· A willful violation of the RAL Act is a misdemeanor punishable by a $500 fine and/or imprisonment for up to one year. 

The RAL Act becomes effective August 11, 2010. For the full text of the bill, please see: http://www.leg.state.co.us/clics/clics2010a/csl.nsf/fsbillcont/C9DE4DEEDC6268C3872576F80071D2E0?Open&file=1400_enr.pdf. 

Wisconsin Enacts Payday Lending Reform; Prohibits Motor Vehicle Title Loans. On May 18, Wisconsin Governor Jim Doyle signed SB 530, a bill that increases the regulation of payday loans and bans motor vehicle title loans. The law tightens existing payday loan restrictions by (i) capping maximum loan amounts, (ii) limiting rollover loans at one-per-customer, (iii) prohibiting the accrual of interest after the maturity date, (iv) establishing a customer rescission period, (v) prohibiting wage garnishments, and (vi) placing a ceiling on the number of lenders permitted in any given area. The law also bans all motor vehicle title loans; in this regard, Governor Doyle exercised a partial veto by striking a provision that would have permitted such loans in limited circumstances. The bill becomes law on January 1, 2011. The bill is available at http://www.legis.state.wi.us/2009/data/acts/09Act405.pdf, and the signing statement is available at http://www.wisgov.state.wi.us/docview.asp?docid=19591.
Minnesota Passes SAFE Act Legislation. On May 15, Minnesota Governor Tim Pawlenty signed SF 2510, an omnibus bill including provisions to effect the requirements of the federal Secure and Fair Enforcement for Mortgage Licensing Act of 2008 (SAFE Act). The bill requires mortgage loan originators to (i) register with the Nationwide Mortgage Licensing System (NMLS), (ii) complete pre-license testing and education, (iii) submit to fingerprinting for the purpose of a criminal history background check, and (iv) pass a qualified written exam developed by the NMLS. The law becomes effective July 31, 2010. Unless a later date is approved by the Secretary of the U.S. Department of Housing and Urban Development, the licensing requirement provisions will also become effective on July 31, 2010. For a copy of the bill, please see:

https://www.revisor.mn.gov/laws/?id=347&doctype=Chapter&type=0&year=2010. 

State Regulatory Registry Issues Second Annual Report. On May 14, the State Regulator Registry (SRR), which owns and operates the Nationwide Mortgage Licensing System (NMLS), issued its second annual report on system activities and Secure and Fair Enforcement for Mortgage Licensing Act of 2008 (SAFE Act) compliance. According to the report, all covered jurisdictions except Puerto Rico have passed legislation enacting the SAFE Act's required provisions (Minnesota, also noted by the report as failing to enact SAFE Act-compliant legislation, has recently passed legislation to comply with the SAFE Act). The report further indicates that NMLS will develop a mortgage call report and provide information on disciplinary actions sometime in 2011 (tentatively) and that NMLS will, in the future, process consumer complaints. Finally, the report describes the progress that the NMLS has made in developing SAFE Act testing and education standards and in fostering cooperative state regulation and supervision through its Multistate Mortgage Committee. For a copy of the SRR's report, please see: http://www.stateregulatoryregistry.org/AM/Template.cfm?Section=About_SRR1&Template=/CM/ContentDisplay.cfm&ContentID=27244. 

Maryland Attorney General Settles with Payment Processing Company for Allegations It Failed to Properly Dispose of Consumer Information. On May 10, Maryland Attorney General Douglas Gansler announced a settlement with a payment processing company (MAP, LLC) and two of its officers for allegedly violating the Maryland Personal Information Protection Act by failing to take "reasonable" steps to protect consumer information when it discarded sensitive consumer information (e.g., Social Security Numbers, cancelled checks, etc.) in a public dumpster. According to the statement, no consumer information was actually compromised. Under the settlement, the company and officers (i) deny any liability, (ii) will take reasonable steps to dispose of the information (and will continue to take reasonable steps to dispose of consumer information in the future), and (iii) will pay a $20,000 penalty. For a copy of the press release, please see: http://www.oag.state.md.us/Press/2010/051010.htm. 

Hawaii Amends SAFE Act Compliance Legislation; Extends Deadline for Mortgage Loan Originator Registration. On May 7, Hawaii Governor Linda Lingle signed into law legislation (S.B. 2603) to amend Hawaii's Secure and Fair Enforcement for Mortgage Licensing Act (SAFE Act) compliance law, which was passed last year. The law delays the registration deadline for the licensure of mortgage loan originators via the Nationwide Mortgage Licensing System (NMLS) until January 1, 2011. Additionally, mortgage loan originators who are licensed with Hawaii as of December 31, 2010 have until November 30, 2011 to be licensed via NMLS. The law also requires certain independent contractors (including mortgage loan originators, processors and underwriters) to be licensed as "mortgage loan originators." Finally, the law replaces an existing surety bond requirement with the Mortgage Loan Recovery Fund, which assesses a fee to licensees based on the number of registered offices and mortgage loan originators. For a copy of the bill, please see:
http://www.capitol.hawaii.gov/session2010/bills/SB2603_CD1_.pdf. 
*   *   *   *   *
The Community Mortgage Lenders Newsletter is not intended as legal advice to any person or firm and lists selected developments of interest to CMLA members.   It is provided as a service and information contained herein is drawn from various public sources, including other publications.
About BuckleySandler llp: The law firm of BuckleySandler LLP represents many of the nation’s leading banks, mortgage lenders, mortgage servicers, credit card companies, insurance companies, securities firms and other financial services companies, applying its extensive expertise across the full range of enforcement, litigation, transactional, regulatory, and public policy issues confronting the financial services industry. With more than 80 lawyers in Washington, DC, Los Angeles, and New York, BuckleySandler provides best-in-class legal counsel to meet the challenges of our clients in an ever-changing and tumultuous legal, regulatory and legislative environment. Visit our website at www.buckleysandler.com. 







