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July 9, 2012

The Honorable Richard Cordray
Director, Consumer Financial Protection Bureau
1801 L Street, NW
Washington, DC  20036

Attn:  Monica Jackson
Office of the Executive Secretary

RE:  Docket No. CFPB 2012 – 0022
RIN 3170 – AA17


Dear Director Cordray:

The Community Mortgage Lenders of America (CMLA) was founded out of concern that the overburden of existing and emerging federal policies threaten to severely diminish community based lending, while increasing concentration among the nation's largest financial institutions, to the detriment of both the consumers and community based mortgage lenders.   CMLA members include small banks and non-banks with charters typically focused upon serving their consumers in their respective communities.  These mortgage lenders survived the mortgage crisis because of close attention to prudent and traditional underwriting standards with a strong commitment to sound lending which, we believe resonates well with the Consumer Financial Protection Bureau’s “CFPB’s” mission to  define a Qualified Mortgage (“QM”) and more specifically, the “Ability to Repay” considerations therein.
Qualified Mortgage
The CFPB has been charged with defining what features the QM must have. CFPB has not yet finalized the rulemaking, but is expected to do so later this year.  Our organization continues to believe that an unnecessarily narrow definition of QM that covers only a modest portion of loan products and underwriting standards will serve only a fraction of borrowers, it would undermine prospects for a housing recovery and it would threaten the redevelopment of a sound mortgage market. 

The points under consideration herein, in response to the CFPB’s Discussion and Request for Comment on within the Notice Deadline:  July 9, 2012 (Docket No. CFPB 2012 – 0022, RIN  3170 – AA17), include the following items:
· Point A:  FEDERAL HOUSING FINANCE AGENCY MORTGAGE LOAN DATA
Title XIV of the Dodd-Frank Act requires that lenders meet an “ability to repay” test for all mortgage loans, effective in January, 2013. The intention is to improve underwriting and to ensure that borrowers are purchasing homes and obtaining financing only when they have a proven ability to repay. Within this context, the CFPB has extended its comment period relating to the dataset[endnoteRef:1] received from the Federal Housing Finance Agency (“FHFA”), measures of loan performance and their relationship to a consumer’s DTI ratio, measures regarding residual income used in underwriting loans and measures regarding the amount of liquid financial reserves available to meet mortgage related or current obligations in underwriting. [1:  Dataset consists of all mortgage loans purchased or guaranteed by the Federal National Mortgage Association and the Federal Home Loan Mortgage Corporation (“Fannie Mae” and “Freddie Mac”, respectively, or the “Agencies” collectively.] 

· Point B:  LITIGATION COST ESTIMATES:  LEGAL SAFE HARBOR OR A REBUTTABLE PRESUMPTION
How much legal certainty the QM will provide?  The proposed rule on QM offered a choice between a safe harbor and a rebuttable presumption.
Point A:  FEDERAL HOUSING FINANCE AGENCY MORTGAGE LOAN DATA
[bookmark: _GoBack]The Bureau has stated the belief that loan performance, as measured by the delinquency rate such as 60 days or more delinquent, is an appropriate metric to evaluate whether a consumer had a reasonable ability to repay the loan at the time that the loan was originated.  The Bureau has requested additional comment on the summary of its findings regarding the analysis on the FHFA’s recent released mortgage loan data that included a one percent random sample of all mortgage loans within the dataset between the years of 1997 -2009.  Specifically, response to findings indicated: the volume of loans by debt-to-income(“DTI”) ratios (Table 1) and “loans ever delinquent 60+ days”, by vintage year and DTI ratio (Table 2).    
Although the Bureau further notes that the tabulations do not include high interest or low or no doc loans, option ARMs or other balloon options, we have to assume that the high delinquency rates for all DTIs between 2004 and 2008 include Fannie and Freddie products such as: My Community Mortgage, Expanded Approval I, II & III and Timely Payment Rewards (all loan programs designed by the Agencies to compete with the other non-prime mortgage loans during that timeframe).  Based upon what we know today, any evaluation of specific data sets from the FHFA should remove any tabulation including these products. Furthermore, loan programs that correlate to the current conservative underwriting standards and guidelines in place today by GSEs, FHA, VA and portfolio lenders (or perhaps similar programs pre 2002) should be the benchmark loan programs utilized in a statistical analysis during the period from 1997-2009. The CMLA believes that in analyzing a borrower’s ability to repay, if this were to become a defining factor for a QM, then the DTI, Loan-to-Value or even FICO scores by loan program will produce more meaningful results while assessing default probabilities that result from lenient underwriting guidelines.   
Point B:  LITIGATION COST ESTIMATES:  LEGAL SAFE HARBOR OR A REBUTTABLE PRESUMPTION
Dodd-Frank allowed federal agencies tasked with implementing these provisions to define a class of Qualified Mortgages (QM).  The rule proposed by the Federal Reserve laid out two vastly different alternatives for satisfying the ability to repay requirement: a “legal safe harbor” and a “rebuttable presumption of compliance.”  
The CMLA believes that the final rule must structure the QM as a strong legal safe harbor, not a rebuttable presumption. As the Federal Reserve correctly stated in its preamble to the rule, the “drawback of treating a ‘qualified mortgage’ as providing a presumption of compliance is that it provides little legal certainty for the creditor, and thus little incentive to make a ‘qualified mortgage,’ which limits loan fees and features.” Because of the strict and costly penalties associated with loans that don’t meet the “ability to repay” requirements, lenders are highly unlikely to originate loans that don’t meet the QM definition.  This could lead to a restriction of credit accessibility for borrowers.  In a recent hearing before the House Financial Services Committee, the CFPB acknowledged the importance of striking an appropriate balance on the QM structure.   In response to a question about the preference of the CFPB for a safe harbor or rebuttable presumption you said:
“What we have found as we've been working on this is you can -- you can have a sort of definitional safe harbor, a definitional rebuttable presumption. If you leave the standards vague and mushy, there's not a lot of difference between the two, because you can still litigate over whether you comply with the qualifications to get into the safe harbor. What's very important in this area, though, is that we try to create bright lines, so there will not be a lot of litigation. We don't want this to be punted into the courts and people not to be sure for years to come. And we're going to work to do that.”
The proposed rule on QM offered a choice between a safe harbor and a rebuttable presumption.  The CMLA asserts that a safe harbor protection in the final rule is absolutely necessary.  Most industry experts agree that the number of borrowers that will actually be able to obtain a mortgage will be significantly reduced as a result of lender’s inability to financially support the probable litigation costs and other costs/losses that are likely to arise, in addition to an inherent unwillingness to put an unknown amount of capital at risk. 
Without a safe harbor, every legal challenge (whether a bona fide claim, or not) will have to be fully litigated. Because the liability for an ability to repay challenge runs for the life of the loan, without a safe harbor protection, lenders will face potential costly lawsuits on every loan financed. Ultimately, we project that potential costs for defending against such claims will increase the cost of loans (because those costs will be embedded in the cost of the mortgage loan) or drive lenders from the marketplace (because they will not want to take on the full extent of the possible liability). 
Even groups like Habitat for Humanity or Massachusetts’ Citizens Housing and Planning Association, a network collaborative of Housing and Community activists have told the CFPB that without the legal certainty of a “safe harbor”, the organizations’ aforementioned would be unable to continue with their missions, because one legal challenge would require more resources than they could afford.  This consideration would be wide spread amongst most state’s rural housing programs and other subsidy programs targeted to assist lower income and/or first time home buying consumers.
The CMLA has provided consistent comment pertaining to the rule’s definitions as outlined in our April 12th letter to the Bureau as well as for full “small business impact evaluation” (SBAR) through our June 13th letter (both attached herein).   The CMLA believes it is important to reiterate the importance of establishing the most appropriate definitional standards affecting the QM rule.
We agree with you that this is not an issue that should be settled by the courts.   Therefore, we urge the CFPB to craft a safe harbor that strikes the right balance between protecting consumers from poorly underwritten mortgages while ensuring they have access to safe and affordable mortgage products.
Obviously, the “ability to repay” rule and its QM definition will define the future of the mortgage market.  It is imperative for the Bureau to use appropriate definitions in setting up the rule and to have a very clear sense of all of the data and all of the evaluative applications to the data in order to establish appropriate standards of practice.  The CMLA strongly urges the Bureau to continue to consider every standard but also to recognize that any evaluation of standards or data between the targeted years of 2004 – 2008 remain an aberration to any other evaluation throughout the history of the residential capital markets.
Thank you very much for your consideration.

Sincerely,


Mark McDougald
For the CMLA Board of Directors
978.239.5612
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